
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF PUERTO RICO 

 

 

PUERTO RICO TELEPHONE COMPANY, 

INC., 

Plaintiff,  

 

 

Civil No. 11-2135-GAG-BJM 

 v.  

SAN JUAN CABLE LLC d/b/a ONELINK 

COMMUNICATIONS, 

Defendant. 

 

 

 

 

PLAINTIFF’S RENEWED MOTION FOR SANCTIONS DUE TO  

DEFENDANT’S SPOLIATION OF EVIDENCE 

 

Case 3:11-cv-02135-GAG-BJM   Document 124   Filed 08/13/13   Page 1 of 20



 

ii 
924213.1 

TABLE OF CONTENTS 

Page 

I. INTRODUCTION..............................................................................................................1 

II. RULE 26(b) CERTIFICATION .......................................................................................2 

III. FACTUAL BACKGROUND ............................................................................................2 

A. OneLink Executives Identified As Knowledgeable Key Players In 

Litigation .................................................................................................................2 

B. OneLink Failed To Preserve Email From Key Custodians ................................4 

C. OneLink Failed To Produce Email From Key Custodians ................................5 

1. CEO Dorchester’s Missing Email .............................................................6 

2. GM Chain’s Missing Email .......................................................................7 

3. SVP Perry’s Missing Email .......................................................................7 

IV. ARGUMENT ......................................................................................................................8 

A. OneLink Had A Duty To Preserve Relevant Evidence In The Form of 

Its Key Executives’ Personal Email Used to Conduct Its Business 

Operations ..............................................................................................................8 

B. OneLink Violated Its Duty To Preserve Evidence From Its Top 

Executives ...............................................................................................................9 

C. An Adverse Inference Instruction Should Be Given .........................................14 

V. CONCLUSION ................................................................................................................15 
 

  

Case 3:11-cv-02135-GAG-BJM   Document 124   Filed 08/13/13   Page 2 of 20



 

924213.1 iii 

TABLE OF AUTHORITIES 

Page 

CASES 

Anderson v. Cryovac, Inc.,  

862 F.2d 910 (1st Cir. 1988) ................................................................................................11, 14 

Apple Inc. v. Samsung Electronics Co., Ltd.,  

881 F.Supp.2d 1132 (N.D. Cal. 2012) ........................................................................................ 9 

Blinzler v. Marriott Int’l, 

 81 F.3d 1148 (1st Cir. 1996) .................................................................................................... 14 

Colon v. Blades,  

268 F.R.D. 129 (D.P.R. 2010) ................................................................................................... 10 

Danis v. USN Comm’ns, Inc.,  

2000 WL 1694325 (N.D. Ill. Oct. 20, 2000) ............................................................................... 9 

E.I. du Pont de Nemours and Co. v. Kolon Indus., Inc.,  

803 F.Supp.2d 469 (E.D. Va. 2011) ............................................................................................ 9 

Easton Sports, Inc. v. Warrior LaCrosse, Inc.,  

No. 05-72031, 2006 WL 2811261 (E.D. Mich. Sept. 28, 2006) ................................................. 9 

EEOC v. Ventura Corp., Ltd.,  

No. 11-1700 (PG), 2013 WL 550550, at *5-7 (D.P.R. Feb. 12, 2013) ................................. 9, 15 

Flagg v. City of Detroit,  

252 F.R.D. 346 (E.D. Mich. 2008).............................................................................................11 

Helmert v. Butterball, LLC,  

4:08-CV-00342, 2010 WL 2179180, at *9 (E.D. Ark. May 27, 2010) ....................................... 9 

In re Grand Jury Subpoenas Duces Tecum Dated June 13, 1983,  

722 F.2d 981 (2d Cir. 1983) .......................................................................................................11 

Jimenez-Sanchez v. Caribbean Restaurants, LLC,  

483 F.Supp.2d 140 (D.P.R. 2007) ............................................................................................. 14 

Jimenez–Sanchez v. Caribbean Restaurants, LLC,  

483 F.Supp.2d 140 (D.P.R. 2007) ......................................................................................... 8, 14 

Moore v. CITGO Refining and Chemicals Co., LP,  

2012 WL 844954 (S.D. Tex. Mar. 12, 2012) .............................................................................. 9 

Nacco Materials Handling Group, Inc. v. Lilly Co.,  

278 F.R.D. 395  (W.D. Tenn. 2011) .......................................................................................... 13 

Pension Comm. of Univ. of Montreal Pension Plan v. Banc of Am. Sec., LLC.,  

685 F.Supp.2d 456 (S.D.N.Y. 2010) ......................................................................................... 12 

Perez v. Hyundai Motor Co.,  

440 F.Supp.2d 57 (D.P.R. 2006) ................................................................................................. 8 

Perez-Garcia v. Puerto Rico Ports Authority, 

871 F.Supp.2d 66 (D.P.R. 2012) ........................................................................................... 8, 14 

Case 3:11-cv-02135-GAG-BJM   Document 124   Filed 08/13/13   Page 3 of 20



 

924213.1 iv 

Perez-Velasco v. Suzuki Motor Co. Ltd.,  

266 F.Supp.2d 266 (D.P.R. 2003) ......................................................................................... 8, 13 

Riddell Sports, Inc. v. Brooks,  

158 F.R.D. 555 (S.D.N.Y. 1994) ................................................................................................11 

Rimkus Consulting Group, Inc. v. Cammarata,  

688 F. Supp. 2d 598 (S.D. Tex. 2010) ......................................................................................... 9 

Silvestri v. Gen. Motors Corp.,  

271 F.3d 583 (4th Cir. 2001) ....................................................................................................... 8 

Torres v. Lexington Ins. Co.,  

237 F.R.D. 533 (D.P.R. 2006) ................................................................................................... 14 

Vazquez Corales v. Sea-Land Serv., Inc.,  

172 F.R.D. 10 (D.P.R. 1997) ....................................................................................................... 8 

Vazquez-Fernandez v. Cambridge College, Inc.,  

269 F.R.D. 150 (D. P.R. 2010) ...................................................................................................11 

Velez v. Marriott PR Mgmt., Inc.,  

590 F. Supp. 2d 235 (D.P.R. 2008) ....................................................................................... 8, 10 

Victor Stanley, Inc. v. Creative Pipe, Inc.,  

269 F.R.D. 497 (D. Md. 2010) .................................................................................................. 10 

Zubulake v. UBS Warburg LLC,  

229 F.R.D. 422 (S.D.N.Y. 2004) ............................................................................................... 13 

 

Case 3:11-cv-02135-GAG-BJM   Document 124   Filed 08/13/13   Page 4 of 20



 

1 
924213.1 

I. INTRODUCTION 

Plaintiff Puerto Rico Telephone Company, Inc. (“PRTC”) submits this motion for 

sanctions against Defendant San Juan Cable LLC d/b/a OneLink Communications (“OneLink”) 

for spoliation of evidence.  OneLink has failed to preserve and produce relevant evidence in 

derogation of its duties.  OneLink failed to preserve the email through which its top management 

and part-owners operated the company.  These emails were in OneLink’s possession, custody 

and control for a full year after PRTC filed its lawsuit, but OneLink allowed these managers to 

leave the company in November 2012 without preserving their email.  Now, PRTC has secured 

dozens of those emails from other parties about crucial issues in this case which OneLink failed 

to preserve or produce.  As a result, OneLink should be sanctioned for its spoliation. 

OneLink’s entire excuse for its failure to preserve is a claim that it had no duty to 

preserve the personal email through which its top managers ran the company because this email 

was never “in its possession, custody, or control.”  (Dkt. 113 at 1).  This is patently false and 

contrary to well established law.  If the Court were to accept OneLink’s argument, any corporate 

litigant who wants to circumvent the production of electronically stored information under Rules 

26 and 34 would only need to operate its business through personal email accounts – Yahoo, 

Gmail, etc. – and then claim that any email evidence from those “private” accounts are in the 

“personal possession” of company employees (Dkt. 113 at 2), and therefore not within the 

company’s “possession, custody or control.”  OneLink’s hollow reasoning should be rejected. 

 OneLink knew for years that CEO Ron Dorchester, General Manager Bill Chain and 

Senior Vice President Sandra Perry used personal Yahoo.com and Fastmail.net email accounts to 

run OneLink’s business.  Despite the ESI preservation duties that arose when this lawsuit was 

filed and a contemporaneous hold notice sent by PRTC, OneLink failed to preserve the emails 

Dorchester, Chain and Perry used to run OneLink’s business since 2005.   
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PRTC has secured from third parties hundreds of emails from Dorchester, Chain and 

Perry which were responsive to PRTC’s document requests but which OneLink did not produce, 

and never will, because of its spoliation.  Many of these emails were sent and received after this 

lawsuit was filed in November 2011, after which all emails should have been preserved.  The 

subjects of the emails go to the very heart of this case: “PRTC Litigation --- The Chadbourne 

Cap”; “PRTC/IPTV Cap”; “Status Update – TRB/PRTC Franchise”; “JRT-2012-CCG-0002”. 

Beyond this obvious failure, PRTC – and the Court – will never know what evidence 

OneLink possessed at the time it learned of this lawsuit because it did not preserve this ESI for 

later searching and production.  As a result, OneLink should be sanctioned.  Given the prejudice 

that OneLink’s failure to preserve and produce has caused, PRTC requests an adverse inference 

instruction at the summary judgment stage and at trial. 

II. RULE 26(b) CERTIFICATION 

Counsel for PRTC made a reasonable good-faith effort to reach an agreement with 

counsel for OneLink on its preservation failure, including emails, letters and teleconferences.  

OneLink was unable to demonstrate that it had not failed to preserve and produce relevant 

evidence, necessitating this request for relief. 

III. FACTUAL BACKGROUND 

A. OneLink Executives Identified As Knowledgeable Key Players In Litigation 

On November 22, 2011, PRTC initiated this lawsuit against OneLink (Dkt. No. 1).  The 

next day, counsel for PRTC sent a preservation letter to counsel for OneLink, advising OneLink 

to take “appropriate steps to preserve evidence relevant to [PRTC’s] federal lawsuit.”  (Ltr. From 

Carson to Frix regarding preservation, Nov. 23, 2011, attached as Ex. 1).  PRTC specifically 

requested the preservation of “[a]ll documents stored on any computing or electronic storage 
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device used from January 1, 2008 until the present by:  a. Ron Dorchester, Chief Executive 

Officer [and] c. Sandra Perry, Senior Vice President.”  (Id.) 

On October 23, 2012, OneLink served its Rule 26(a) initial disclosures, identifying 

“individuals likely to have discoverable information that OneLink may use to support its 

defenses, and the respective subject(s) of that information, based upon the information 

reasonably available at this time or upon reasonable belief.”  (Defendant’s Initial Disclosures, §I 

at 2, attached as Ex. 2).  Two of the individuals identified were Ron Dorchester and William 

Chain who had discoverable information regarding, among other topics, “[c]ompetition in the 

product and geographic market(s) relevant to the allegations of the Amended Complaint [and] 

the circumstances giving rise to the administrative and judicial proceedings alleged in the 

Amended Complaint.”  (Id.)   

Eight months later, the owners of OneLink announced an agreement to sell OneLink to 

Liberty Global, Inc., a cable company, and Searchlight Capital Partners, an investment firm.  

After the November 8, 2012 merger with Liberty, OneLink’s “management team,” including 

CEO Dorchester and GM Chain, departed.  (Decl. of John Conrad, Dkt. No. 113-1, at ¶ 3, 

attached as Ex. 3). 

Even after their departure, these individuals were identified by OneLink as individuals 

“who have the most knowledge or information relating to any action, opposition, petition, or 

litigation filed, submitted, or considered by OneLink related to PRTC’s franchise applications or 

the provision or proposed provision of IPTV service by PRTC.” (Defendant’s Responses to First 

Set of Interrogatories, No. 1 at 6, attached as Ex. 4).  On January 22, 2013, OneLink’s counsel 

proposed Ron Dorchester, Sandra Perry, Bill Chain, and Russ Skinner as “key players” and 

custodians whose custodial files would be searched as likely to have the most relevant 
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information relating to the subject matter of the antitrust lawsuit.  (Wille email, Jan. 22, 2013, 

attached as Ex. 5).   

B. OneLink Failed To Preserve Email From Key Custodians 

After receiving and reviewing OneLink’s first production of custodial documents, PRTC 

noticed issues with the production.  Of the 50,000 documents produced, CEO Dorchester was 

identified as the custodian of only 40 documents and none were emails to or from him.  PRTC 

also observed that CEO Dorchester used almost exclusively a Yahoo.com address for official 

OneLink business and communications with the OneLink Board and others about PRTC and its 

IPTV franchise efforts.  General Manager Bill Chain also used a Yahoo.com email account to 

conduct official OneLink business.  Senior Vice President Sandra Perry had only 14 documents 

in her custodial file, and there were no email from Ms. Perry in it.  From other communications, 

it was apparent Ms. Perry used two different personal email accounts (Fastmail.net and Att.net) 

for official OneLink business.  (Declaration of Dylan Carson (“Carson Decl.”) ¶ 3). 

In light of these apparent deficiencies, counsel for PRTC contacted counsel for OneLink, 

questioning the preservation of email from the personal accounts of these key custodians who 

left the company in November 2012:  “In reviewing your initial production, it appears that 

several key OneLink custodians regularly used email accounts other than OneLink accounts (i.e., 

@onelinkpr.com), possibly personal email addresses, for official OneLink business,” including 

CEO Dorchester, GM Chain, and SVP Perry.  (Carson email, May 24, 2013, attached as Ex. 6). 

Counsel for PRTC asked whether OneLink preserved, searched, and produced all responsive 

documents from these employees’ personal email accounts and asked that OneLink confirm that 

it had taken steps to ensure preservation and production of all relevant evidence contained in any 

email account regularly used by key custodians. (Id.)  A week later, counsel for OneLink 

admitted that OneLink had not preserved that personal email, but instead “took timely steps to 
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notify Messrs. Dorchester and Chain and Ms. Perry of the need to preserve any documents that 

may reside on their personal email accounts.”   (Letter from B. Grube, attached as Ex. 7).  

OneLink’s counsel claimed that “[a]ny documents residing on those accounts that are responsive 

to PRTC’s document requests either will be produced as part of OneLink’s document production 

or properly identified on OneLink’s privilege log.” (Id.) 

Two weeks later, during a telephone conference between the parties, counsel for OneLink 

admitted that contrary its representations in the May 31 email, OneLink’s production would not 

include emails from the private email accounts used for official OneLink business by Dorchester, 

Perry or Chain because OneLink had not preserved that email before the employees left the 

company in late 2012.  Counsel for OneLink also could not confirm that all other ESI contained 

on computers used by these three key custodians during their employment had been preserved 

before they left OneLink.  (Pascarella letter, attached as Ex. 8; Carson Decl. ¶¶ 4-6). 

When the parties again conferred a few days later on June 17, counsel for OneLink 

acknowledged it did not possess all the ESI for its former employees, but represented that it 

would complete its document production by the end of June 2013.  During that call, counsel for 

OneLink declined to discuss any remedial measures to determine whether any relevant 

documents had been destroyed or deleted in the over 18 months since the filing of the case, 

including the six months since Dorchester, Chain and Perry left OneLink.  Counsel for OneLink 

also failed to offer any explanation of how PRTC’s review of OneLink’s production could 

possibly provide any assurance that highly relevant documents had not been deleted or 

destroyed.  (Carson Decl. ¶ 7).  PRTC’s first motion for sanctions ensued. 

C. OneLink Failed To Produce Email From Key Custodians 

Although OneLink contends that CEO Dorchester, GM Chain and SVP Perry all “had 

company email accounts,” (Dkt. 113 at 3), faced with a motion for sanctions, OneLink’s counsel 
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“voluntarily” sought the “personal email” from its former management team, now residing in 

Texas and Connecticut.  Eventually, OneLink produced additional documents, confirming that 

the production of documents from its former employees was “complete.”  (Stratford email, July 

24, 2013, attached as Ex. 9).  OneLink’s production may be finished, but it is far from complete. 

1. CEO Dorchester’s Missing Email 

It appears from the discovery taken thus far, including the depositions of two prior 

owners of OneLink, that Mr. Dorchester, a prolific emailer, was at the center of not only the 

decisions to file the various sham lawsuits and petitions, but also five years of assessments of the 

relevant markets and the competitive impact of PRTC’s entry on OneLink – the most important 

issues in this case.  Yet, out of approximately 74,000 documents ultimately produced from  

custodians by OneLink, OneLink has produced a grand total of 237 documents from the 

“complete” custodial file of CEO Ron Dorchester, including 99 emails to or from Dorchester.  

All 99 Dorchester emails in his custodial file between 2005 to 2012 were from his personal 

Yahoo.com email account.  There is not a single “company email” in his custodial file.  (Carson 

Decl. ¶ 8). 

From the third party former and current owners of OneLink, PRTC has secured dozens of 

highly relevant emails from sent to and from Mr. Dorchester’s Yahoo email account which 

OneLink did not preserve or produce.  Specifically, PRTC has identified 62 separate email chains 

involving Mr. Dorchester which were created after this lawsuit was filed in November 2011 and 

which OneLink did not produce.  (Carson Decl. ¶ 9 & Ex. 10).    These emails cover such 

relevant subjects as: 

 “PRTC Litigation – The Chadbourne Cap” and “PRTC/IPTV Cap”: (Dorchester 

discussing a $1.15 Million limit on legal fees OneLink could spend to pursue 

litigation to delay PRTC’s IPTV franchise application) (attached as Exs. 11-12); 

and 
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 “Status Update – TRB/PRTC Franchise” and “JRT-2012-CCG-0002”:  

(Dorchester reporting to the OneLink Board about PRTC’s submissions to the 

TRB) (attached as Exs. 13-14).1 

PRTC does not – and cannot – know whether other emails sent from CEO Dorchester’s 

Yahoo account to only the other OneLink managers (Chain at Yahoo and Perry at Fastmail), or 

others from whom PRTC has not sought discovery, were preserved.  

2. GM Chain’s Missing Email 

Mr. Chain, who was responsible for the day-to-day operations of OneLink and who, like 

Mr. Dorchester, appears to have been at the center of the decisions to file sham litigation, was 

another of OneLink’s eight custodians.  In Mr. Chain’s case, out of approximately 74,000 

documents produced by OneLink, OneLink has produced a grand total of 1,514 documents from 

his “complete” custodial file.  Despite representations for months that its document production 

was “substantially complete,” on August 8, 2013, OneLink purported to “complete” production 

of Chain’s file with hundreds of new documents.  Yet from the third party former and current 

owners of OneLink, PRTC has secured 11 highly relevant emails sent to Chain’s Yahoo email 

account created after this lawsuit was filed in November 2011 which OneLink did not preserve 

or produce.  (Carson Decl. ¶ 10 & Exs. 15-17). 

3. SVP Perry’s Missing Email 

Out of approximately 74,000 documents produced by OneLink, OneLink has produced a 

grand total of 83 documents from the custodial file of SVP Sandra Perry.  From the third party 

former and current owners of OneLink, PRTC has secured 7 highly relevant emails sent to and 

from Perry’s Fastmail.net account and which were created after this lawsuit was filed in 

November 2011 which OneLink did not preserve or produce.  (Carson Decl. ¶ 11 & Exs. 18-20). 

                                                 
1
 PRTC has attached several relevant examples of emails missing from OneLink’s production, but can 

submit all email chains identified on Exs. 10, 15 and 18 should the Court seek to review all of PRTC’s current 

evidence of documents not preserved or produced by OneLink. 
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As explained below, the “completion” of OneLink’s document production demonstrates 

that OneLink failed to preserve all relevant documents from its key executives.  While PRTC 

was able to identify emails that were not produced by the former executives but were produced 

by third parties, PRTC has no way of knowing the universe of documents that were never 

preserved and will never be produced.  The jury should be instructed about this prejudice. 

IV. ARGUMENT 

A. OneLink Had A Duty To Preserve Relevant Evidence In The Form of Its Key 

Executives’ Personal Email Used to Conduct Its Business Operations 

“Spoliation can be defined as the failure to preserve evidence that is relevant to pending 

or potential litigation.”  Jimenez–Sanchez v. Caribbean Restaurants, LLC, 483 F.Supp.2d 140, 

143 (D.P.R. 2007); see Velez v. Marriott PR Mgmt., Inc., 590 F. Supp. 2d 235, 258 (D.P.R. 2008) 

(“Spoliation refers to … the failure to preserve property for another’s use as evidence in pending 

or reasonably foreseeable litigation.”).  Litigants owe an “uncompromising duty” to avoid 

spoliation and to preserve evidence that they know or reasonably should know will be potentially 

relevant to a pending or reasonably foreseeable lawsuit.  See Perez-Garcia v. Puerto Rico Ports 

Authority, 871 F.Supp.2d 66, 69 (D.P.R. 2012) (Gelpi, J.) (“Each party has the duty to preserve 

documentation that may lead to discoverable evidence once it has notice, or should foresee, that 

a lawsuit is or will be initiated.”) (citing Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 216 

(S.D.N.Y. 2003)).2  “The scope of the duty to preserve is a broad one, commensurate with the 

breadth of discovery permissible under FED. R. CIV. P. 26.”  Danis v. USN Comm’ns, Inc., 2000 

WL 1694325, at *32 (N.D. Ill. Oct. 20, 2000). 

                                                 
2
 See also Perez v. Hyundai Motor Co., 440 F.Supp.2d 57, 61 (D.P.R. 2006) (same); Vazquez Corales v. 

Sea-Land Serv., Inc., 172 F.R.D. 10, 11 (D.P.R. 1997) (same); see Perez-Velasco v. Suzuki Motor Co. Ltd., 266 

F.Supp.2d 266, 268 (D.P.R. 2003) (same).  The duty of preservation “includes an obligation to identify, locate, and 

maintain, information that is relevant to specific, predictable, and identifiable litigation.”  Apple Inc. v. Samsung 

Elecs. Co., Ltd., 881 F.Supp.2d 1132, 1137 (N.D. Cal. 2012). 
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Litigants aware that key custodians are using non-company email accounts and personal 

computers to conduct company business have a duty to preserve that email and electronically 

stored information (ESI) on those computers.  See, e.g., E.I. du Pont de Nemours and Co. v. 

Kolon Indus., Inc., 803 F.Supp.2d 469, 500 (E.D. Va. 2011) (duty to preserve ESI breached when 

key employees deleted relevant files and email from personal computers); Helmert v. Butterball, 

LLC, 4:08-CV-00342, 2010 WL 2179180, at *9 (E.D. Ark. May 27, 2010) (“[I]n addition to 

conducting a search of active and archived emails in Butterball accounts, the defendant should 

also search hard drives, laptops, and the personal email accounts of [two key players].”).3  The 

failure to preserve email and other ESI in the possession or control of key players in personal 

email accounts or on personal computers is sanctionable.  See, e.g., EEOC v. Ventura Corp., Ltd., 

No. 11-1700 (PG), 2013 WL 550550, at *5-7 (D.P.R. Feb. 12, 2013) (sanctioning defendant who 

“hindered [plaintiff’s] ability to litigate [its] case by destroying key e-mail accounts of decision-

makers” despite receiving three preservation notices).4 

B. OneLink Violated Its Duty To Preserve Evidence From Its Top Executives 

OneLink acknowledges its “obvious and undisputed” duty to preserve relevant evidence 

from its key players, including CEO Dorchester, GM Chain and SVP Perry.  See Zubulake, 220 

F.R.D. at 218 (“duty to preserve extends to those employees likely to have relevant 

information—the ‘key players’ in the case”); (Dkt. No. 113 at 7).  OneLink admits it did not 

preserve any of the personal email that these employees used – sometimes almost exclusively – 

                                                 
3
 See Moore v. CITGO Refining and Chemicals Co., LP, 2012 WL 844954, at *3-7 (S.D. Tex. Mar. 12, 

2012) (granting sanctions for failure to preserve personal email accounts); Rimkus Consulting Group, Inc. v. 

Cammarata, 688 F. Supp. 2d 598, 644 (S.D. Tex. 2010) (ordering sanctions for “failure to disclose information 

about personal email accounts that were later revealed as having been used to obtain and disseminate information 

from [defendant]”). 
4
 See E.I. du Pont de Nemours and Co., 803 F.Supp.2d at 501 (granting sanctions after key employees 

deleted relevant material on personal computers); Easton Sports, Inc. v. Warrior LaCrosse, Inc., No. 05-72031, 2006 

WL 2811261, at *4 (E.D. Mich. Sept. 28, 2006) (sanctioning company for its failure to “have done more to detect 

and preserve relevant data under [employee’s] control” before employee destroyed his personal Yahoo email 

account which was allegedly used to transfer trade secrets). 
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to operate OneLink’s business.  But OneLink claims it had no responsibility to collect this 

relevant evidence from its top executives before they left OneLink over a year after this litigation 

was filed.  (Dkt. No. 113 at 7). 

OneLink’s argument is based on two flawed premises.  First, OneLink contends that it is 

“impractical and unnecessary” for a litigant to preserve and maintain evidence from its top 

executives before any discovery requests are served.  Id.  This argument is refuted by the “well 

established [principle] that a formal discovery request is not necessary to trigger the duty to 

preserve evidence.”  Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 521 (D. Md. 

2010).  If accepted, OneLink’s position that only Rule 34 document requests trigger the need to 

preserve evidence would render Rule 26 meaningless.  See Velez v. Marriott PR Mgmt., Inc., 590 

F. Supp. 2d 235, 258 (D.P.R. 2008) (“[T]his obligation [to preserve relevant evidence] predates 

the filing of the complaint and arises once litigation is reasonably anticipated.”). 

Second, OneLink relies on the proposition that personal email used by the highest 

company executives to operate a business are not in the company’s “possession, custody, or 

control.”  (Dkt. No. 113 at 1).  OneLink claims that Yahoo.com emails and other ESI in its CEO 

and GM’s “personal files” at the time this lawsuit was filed were “never in OneLink’s 

possession, custody or control,” even though the CEO and GM operated OneLink using their 

Yahoo email since 2005.  (Id. at 6).  OneLink is wrong.   

“Legal ownership or actual physical possession is not required; documents are considered 

to be under a party’s ‘control’ when that party has the right, authority or ability to obtain those 

documents upon demand.”  Colon v. Blades, 268 F.R.D. 129, 132 (D.P.R. 2010) (quotation 

omitted); Vazquez-Fernandez v. Cambridge College, Inc., 269 F.R.D. 150, 164 n.10 (D.P.R. 

2010) (same).  OneLink’s argument asks the Court to accept that it had no right, authority or 

ability to obtain (and preserve) business-related emails contained in the Yahoo and other personal 
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email accounts that its CEO, General Manager and Senior Vice President used to manage 

OneLink for 7 years.  Tellingly, OneLink cites no law to support this flawed logic.   

Refuting this argument, the First Circuit considers control as the legal right to obtain 

documents on demand.  See Anderson v. Cryovac, 862 F.2d 910, 929 (1st Cir. 1988) (“we will 

not allow a party sentiently to avoid its obligations by … failing to examine records within its 

control”).  In this case, OneLink had the right to demand – and therefore preserve – documents in 

the possession of its officers like its CEO and General Manager that “were created in connection 

with the officer’s functions as a corporate employee [because] the corporation has a proprietary 

interest in them and the officer has a fiduciary duty to turn them over on demand.”  Riddell 

Sports, Inc. v. Brooks, 158 F.R.D. 555, 559 (S.D.N.Y. 1994).5 

To accept OneLink’s position would mean that any corporate litigant who wants to 

circumvent the preservation and production of electronically stored information under Rule 26 

and 34 would only need to operate its business through personal email accounts – Yahoo, Gmail, 

etc. – and then claim that any email evidence from those personal accounts need not be preserved 

and are not discoverable because they are not within the company’s “possession, custody or 

control.”  The Court should reject this faulty reasoning.   

Finally, OneLink’s claim that “to the best of [its] knowledge, Dorchester, Chain and Perry 

did not take any of OneLink’s documents from OneLink’s possession when the consultancy 

relationship ended on or about November 8, 2012” is factually incorrect and legally invalid.  

(Conrad Decl. ¶ 3(e), Dkt. No. 113-1 at 2).  First, OneLink admits that when Dorchester, Chain 

and Perry left OneLink, they took with them the Yahoo and Fastmail email and ESI residing on 

                                                 
5
 See Flagg v. City of Detroit, 252 F.R.D. 346, 364 (E.D. Mich. 2008) (“[A] corporate party has control 

over, and thus may be compelled to produce, documents in the possession of one of its officers or employees, and ... 

the officer or employee has a fiduciary duty to turn such materials over to the corporation on demand.”); In re Grand 

Jury Subpoenas Duces Tecum Dated June 13, 1983, 722 F.2d 981, 984 (2d Cir. 1983) (company’s “records are 

usually available to others within the entity and may not be treated as the private confidential papers of any one 

officer or employee. The officer creates or handles the records in a representative capacity, not on his own behalf. 

The records, moreover, do not belong to him but to the organization.”). 
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those accounts which they used to run OneLink’s business for seven years (e.g., email 

communications with the Board of Directors about OneLink operations and decisions).  By its 

own admission, OneLink has spent weeks attempting to secure “responsive documents identified 

from [its former managers’] personal email files” because they were not preserved when this 

litigation began.  (Dkt. No. 113 at 9). 

  OneLink’s collection efforts did not begin in January 2013 when the parties identified 

custodians whose files would be searched.  OneLink clearly had no intention of producing any of 

the Yahoo or Fastmail.net email that Dorchester, Chain and Perry used to run OneLink for seven 

years until PRTC inquired about the failure to preserve relevant evidence in mid-June, with a 

mere two months remaining before the fact deposition deadline. 

Baseless assertions made 20 months after litigation begins that “based on information and 

belief nothing is missing” do not substitute for active preservation of ESI at the time a lawsuit is 

filed.  See Pension Comm. of Univ. of Montreal Pension Plan v. Banc of Am. Sec., LLC., 685 

F.Supp.2d 456, 462 (S.D.N.Y. 2010) (overruled on other grounds) (“By now, it should be 

abundantly clear that the duty to preserve means what it says and that a failure to preserve 

records—paper or electronic—and to search in the right places for those records, will inevitably 

result in the spoliation of evidence.”).  OneLink’s claim that it fulfilled all its obligations by 

simply issuing a litigation hold notice is incorrect.  See Apple Inc., 881 F.Supp.2d at 1137 (duty 

of preservation “includes an obligation to identify, locate, and maintain, information that is 

relevant to specific, predictable, and identifiable litigation.”).  “Once a ‘litigation hold’ is in 

place, a party and her counsel must make certain that all sources of potentially relevant 

information are identified and placed ‘on hold’ [and] [c]ounsel must take affirmative steps to 

monitor compliance so that all sources of discoverable information are identified and searched.”  

Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432 (S.D.N.Y. 2004). 
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Here, OneLink did nothing but issue a hold notice and then let its top employees leave 

the company a year after this litigation began without identifying, collecting or searching any of 

the email that its key players used to operate OneLink.  And after proffering theses employees as 

document custodians, OneLink waited until six months after the employees left and the 

discovery period was close to expiring before reluctantly informing PRTC of (1) their extensive 

personal email use, (2) OneLink’s failure to preserve any of the personal email accounts, and (3) 

OneLink’s failure to collect other ESI from its key players’ computers.  This admitted 

preservation failure is sanctionable.  See Nacco Materials Handling Group, Inc. v. Lilly Co., 278 

F.R.D. 395, 405-07 (W.D. Tenn. 2011) (sanctioning defendant who merely sent preservation 

letter to employees but “took no steps … to collect evidence from the key players or to search 

key players’ computers to see if ESI existed or had been deleted [and] did not follow up with its 

employees to determine what efforts were taken to preserve and collect relevant evidence”). 

Moreover, OneLink’s argument that it anticipated PRTC would seek relevant information 

from these former executives through third-party subpoenas is refuted by its complete silence 

from November 2011 to June 2013 regarding its failure to preserve its key players’ email.  “If a 

party cannot fulfill [its] duty to preserve [relevant evidence] because he does not own or control 

the evidence, he still has an obligation to give the opposing party notice of access to the evidence 

or of the possible destruction of the evidence if the party anticipates litigation involving that 

evidence.”  Perez-Velasco v. Suzuki Motor Co. Ltd., 266 F.Supp.2d 266, 268 (D.P.R. 2003).  

OneLink never gave PRTC notice it did not preserve its key players’ email or other ESI.  

OneLink only confessed to its preservation failure over six months after its key employees 

departed and then only after PRTC raised the issue of discrepancies and inconsistencies in 

OneLink’s initial document production.  This strategic gamesmanship runs counter to the 

purposes of discovery.  See Anderson, 862 F.2d at 929 (“The purpose of discovery is to make a 
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trial less a game of blindman’s buff and more a fair contest with the basic issues and facts 

disclosed to the fullest practicable extent.” (quotations omitted)). 

C. An Adverse Inference Instruction Should Be Given 

 

Violation of a litigant’s preservation duty “may result in sanctions pursuant to Federal 

Rule of Civil Procedure 37 or to the court’s inherent powers.”  Perez-Garcia, 871 F.Supp.2d at 

69; see Jimenez–Sanchez v. Caribbean Restaurants, LLC, 483 F.Supp.2d 140, 143 (D.P.R. 2007) 

(“Through the court’s inherent power to manage its own affairs, it may sanction a party for 

spoliation.”); Torres v. Lexington Ins. Co., 237 F.R.D. 533, 534 (D.P.R. 2006) (Gelpi, J.) 

(imposing sanction for spoliation when “a party has set in motion some unconscionable scheme 

calculated to interfere with the judicial system’s ability to impartially adjudicate the matter or 

unfairly hamper the presentation of the opposing party’s claim or defense.”). 

Here, strong remedies are required for OneLink’s preservation failures and active 

concealment of its failures.  PRTC requests that an adverse inference apply to any dispositive 

motion OneLink files, and that the jury be given an adverse inference of spoliation.  When a 

document relevant to an issue in a case is destroyed, the trier of fact may infer that the party who 

destroyed that document did so because the contents were unfavorable.  Blinzler v. Marriott Int’l, 

81 F.3d 1148, 1158 (1st Cir. 1996).  Before such an inference may be drawn, the party seeking 

the inference must establish that the offending party “had notice both of the potential claim and 

of the document’s potential relevance.”  Id. at 1159.     

Such an adverse inference instruction is appropriate here.  OneLink was aware of its duty 

to preserve documents as early as November 23, 2011, when it received a preservation letter 

specifically requesting that documents of its top executives be preserved.  OneLink knew for 

years that its key players regularly and sometimes exclusively used their personal email accounts 

to conduct OneLink business, yet it did nothing to preserve or collect this email or other 
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documents when these executives left OneLink one year into the present litigation.  Despites 

OneLink’s efforts to hide that it did not preserve and was not producing its key players’ complete 

files, PRTC has discovered numerous highly relevant emails not produced by OneLink. 

The Court should consider OneLink’s spoliation in the context of any summary judgment 

motion by OneLink and reject any arguments that PRTC has not presented sufficient evidence to 

prove any element of its claims.  See EEOC v. Ventura Corp. Ltd., No. 11-1700, 2013 WL 

550550, at *7 (D.P.R. Feb. 12, 2013) (allowing adverse inference instruction where party failed 

to produce emails from former employees’ email accounts). 

V. CONCLUSION 

 Given OneLink’s tactics to prejudice PRTC’s ability to present a full and fair record for 

the Court by failing to preserve and produce documents from its former top executives, the Court 

should sanction OneLink for spoliation by granting an adverse inference at both the summary 

judgment stage and at trial. 

DATED: August 13, 2013 
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