Title 42, Chapter 7, Subchapter XVIII, Part E § 1395y.
Exclusions from Coverage and Medicare as Secondary Payer
42 USC §1395y(b)
(b) Medicare as secondary payer
Intentionally omitted 42 USC §1395y(b)(1) “Requirements of
group health plans”
(2) Medicare secondary payer
(A) In general
Payment under this subchapter may not be made, except as
provided in subparagraph (B), with respect to any item or service
to the extent that—
(i) payment has been made, or can reasonably be expected to
be made, with respect to the item or service as required
under paragraph (1), or
(ii) payment has been made, or can reasonably be expected
to be made under a workmen’s compensation law or plan of
the United States or a State or under an automobile or
liability insurance policy or plan (including a self-insured
plan) or under no fault insurance.
In this subsection, the term “primary plan” means a group health
plan or large group health plan, to the extent that clause (i)
applies, and a workmen’s compensation law or plan, an
automobile or liability insurance policy or plan (including a selfinsured plan) or no fault insurance, to the extent that clause (ii)
applies. An entity that engages in a business, trade, or profession
shall be deemed to have a self-insured plan if it carries its own
risk (whether by a failure to obtain insurance, or otherwise) in
whole or in part.
(B) Conditional payment
(i) Authority to make conditional payment The Secretary
may make payment under this subchapter with respect to an
item or service if a primary plan described in subparagraph
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(A)(ii) has not made or cannot reasonably be expected to
make payment with respect to such item or service promptly
(as determined in accordance with regulations). Any such
payment by the Secretary shall be conditioned on
reimbursement to the appropriate Trust Fund in accordance
with the succeeding provisions of this subsection.
(ii) Repayment required A primary plan, and an entity that
receives payment from a primary plan, shall reimburse the
appropriate Trust Fund for any payment made by the
Secretary under this subchapter with respect to an item or
service if it is demonstrated that such primary plan has or
had a responsibility to make payment with respect to such
item or service. A primary plan’s responsibility for such
payment may be demonstrated by a judgment, a payment
conditioned upon the recipient’s compromise, waiver, or
release (whether or not there is a determination or admission
of liability) of payment for items or services included in a
claim against the primary plan or the primary plan’s insured,
or by other means. If reimbursement is not made to the
appropriate Trust Fund before the expiration of the 60-day
period that begins on the date notice of, or information
related to, a primary plan’s responsibility for such payment
or other information is received, the Secretary may charge
interest (beginning with the date on which the notice or other
information is received) on the amount of the reimbursement
until reimbursement is made (at a rate determined by the
Secretary in accordance with regulations of the Secretary of
the Treasury applicable to charges for late payments).
(iii) Action by United States In order to recover payment
made under this subchapter for an item or service, the United
States may bring an action against any or all entities that are
or were required or responsible (directly, as an insurer or
self-insurer, as a third-party administrator, as an employer
that sponsors or contributes to a group health plan, or large
group health plan, or otherwise) to make payment with
respect to the same item or service (or any portion thereof)
under a primary plan. The United States may, in accordance
with paragraph (3)(A) collect double damages against any
such entity. In addition, the United States may recover under
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this clause from any entity that has received payment from a
primary plan or from the proceeds of a primary plan’s
payment to any entity. The United States may not recover
from a third-party administrator under this clause in cases
where the third-party administrator would not be able to
recover the amount at issue from the employer or group
health plan and is not employed by or under contract with
the employer or group health plan at the time the action for
recovery is initiated by the United States or for whom it
provides administrative services due to the insolvency or
bankruptcy of the employer or plan.
(iv) Subrogation rights The United States shall be subrogated
(to the extent of payment made under this subchapter for
such an item or service) to any right under this subsection of
an individual or any other entity to payment with respect to
such item or service under a primary plan.
(v) Waiver of rights The Secretary may waive (in whole or
in part) the provisions of this subparagraph in the case of an
individual claim if the Secretary determines that the waiver
is in the best interests of the program established under this
subchapter.
(vi) Claims-filing period Notwithstanding any other time
limits that may exist for filing a claim under an employer
group health plan, the United States may seek to recover
conditional payments in accordance with this subparagraph
where the request for payment is submitted to the entity
required or responsible under this subsection to pay with
respect to the item or service (or any portion thereof) under a
primary plan within the 3-year period beginning on the date
on which the item or service was furnished.
(C) Treatment of questionnaires
The Secretary may not fail to make payment under subparagraph
(A) solely on the ground that an individual failed to complete a
questionnaire concerning the existence of a primary plan.
(3) Enforcement
(A) Private cause of action
There is established a private cause of action for damages (which
shall be in an amount double the amount otherwise provided) in
the case of a primary plan which fails to provide for primary
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payment (or appropriate reimbursement) in accordance with
paragraphs (1) and (2)(A).
(B) Reference to excise tax with respect to nonconforming
group health plans
For provision imposing an excise tax with respect to
nonconforming group health plans, see section 5000 of the
Internal Revenue Code of 1986.
(C) Prohibition of financial incentives not to enroll in a group
health plan or a large group health plan
It is unlawful for an employer or other entity to offer any
financial or other incentive for an individual entitled to benefits
under this subchapter not to enroll (or to terminate enrollment)
under a group health plan or a large group health plan which
would (in the case of such enrollment) be a primary plan (as
defined in paragraph (2)(A)). Any entity that violates the
previous sentence is subject to a civil money penalty of not to
exceed $5,000 for each such violation. The provisions of section
1320a–7a of this title (other than subsections (a) and (b)) shall
apply to a civil money penalty under the previous sentence in the
same manner as such provisions apply to a penalty or proceeding
under section 1320a–7a (a) of this title.
Intentionally omitted 42 USC §1395y(b)(4) “Coordination of benefits”
Intentionally omitted 42 USC §1395y(b)(5) “Identification of
secondary payer situations”
Intentionally omitted 42 USC §1395y(b)(6) “Screening requirements
for providers and suppliers
Intentionally omitted 42 USC §1395y(b)(7) “Required submission of
information by group health plans”
(8) Required submission of information by or on behalf of
liability insurance (including self-insurance), no fault insurance,
and workers’ compensation laws and plans”
(A) Requirement
On and after the first day of the first calendar quarter beginning
after the date that is 18 months after December 29, 2007, an
applicable plan shall—
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(i) determine whether a claimant (including an individual
whose claim is unresolved) is entitled to benefits under the
program under this subchapter on any basis; and
(ii) if the claimant is determined to be so entitled, submit the
information described in subparagraph (B) with respect to
the claimant to the Secretary in a form and manner
(including frequency) specified by the Secretary.
(B) Required information
The information described in this subparagraph is—
(i) the identity of the claimant for which the determination
under subparagraph (A) was made; and
(ii) such other information as the Secretary shall specify in
order to enable the Secretary to make an appropriate
determination concerning coordination of benefits, including
any applicable recovery claim.
(C) Timing
Information shall be submitted under subparagraph (A)(ii) within
a time specified by the Secretary after the claim is resolved
through a settlement, judgment, award, or other payment
(regardless of whether or not there is a determination or
admission of liability).
(D) Claimant
For purposes of subparagraph (A), the term “claimant”
includes—
(i) an individual filing a claim directly against the applicable
plan; and
(ii) an individual filing a claim against an individual or entity
insured or covered by the applicable plan.
(E) Enforcement
(i) In general An applicable plan that fails to comply with the
requirements under subparagraph (A) with respect to any
claimant shall be subject to a civil money penalty of $1,000
for each day of noncompliance with respect to each claimant.
The provisions of subsections (e) and (k) of section 1320a–
7a of this title shall apply to a civil money penalty under the
previous sentence in the same manner as such provisions
apply to a penalty or proceeding under section 1320a–7a (a)
of this title. A civil money penalty under this clause shall be
in addition to any other penalties prescribed by law and in
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addition to any Medicare secondary payer claim under this
subchapter with respect to an individual.
(ii) Deposit of amounts collected Any amounts collected
pursuant to clause (i) shall be deposited in the Federal
Hospital Insurance Trust Fund.
(F) Applicable plan
In this paragraph, the term “applicable plan” means the
following laws, plans, or other arrangements, including the
fiduciary or administrator for such law, plan, or arrangement:
(i) Liability insurance (including self-insurance).
(ii) No fault insurance.
(iii) Workers’ compensation laws or plans.
(G) Sharing of information
The Secretary may share information collected under this
paragraph as necessary for purposes of the proper coordination
of benefits.
(H) Implementation
Notwithstanding any other provision of law, the Secretary may
implement this paragraph by program instruction or otherwise.
Intentionally omitted 42 USC §1395y(c) “Drug Products”
Intentionally omitted 42 USC §1395y(d)) “Items or services provided
for emergency medical conditions”
Intentionally omitted 42 USC §1395y(e) “Item or service by excluded
individual or entity or at direction of excluded physician; limitation
of liability of beneficiaries with respect to services furnished by
excluded individuals and entities”
Intentionally omitted 42 USC §1395y(f) “Utilization guidelines for
provision of home health services”
Intentionally omitted 42 USC §1395y(g) “Contracts with utilization
and quality control peer review organizations”
Intentionally omitted 42 USC §1395y(h) “Waiver of electronic form
requirement”
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Intentionally omitted 42 USC §1395y(i) “Awards and contracts for
original research and experimentation of new and existing medical
procedures; conditions”
Intentionally omitted 42 USC §1395y(j) “Nonvoting members and
experts”
Intentionally omitted 42 USC §1395y(k) “Dental benefits under
group health plans”
Intentionally omitted 42 USC §1395y(l) “National and local coverage
determination process”
Intentionally omitted 42 USC §1395y(m) “Coverage of routine costs
associated with certain clinical trials of category A devices”
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insert name
insert address 1
insert address 2
insert city, state, zip code
Beneficiary Name: insert name
Medicare Number: insert HICN
Case Identification Number:
Insurer Claim Number: insert Insurer Claim Number or N/A if not available
Insurer Policy Number: insert Insurer Policy Number or N/A if not available
Date of Incident: insert DOI

THIS IS NOT A BILL. DO NOT SEND PAYMENT AT THIS TIME.
Dear insert name:
If we know you have an attorney or other individual representing you in this matter, we are
sending him/her a copy of this letter. If you have an attorney or other representative for this
matter and his/her name is not shown as a “cc” at the end of this letter (indicating that he/she
is receiving a copy), please contact us immediately. If you have any questions regarding this
letter and are represented by an attorney or other individual in this matter, you may wish to
talk to your representative before contacting us.
This letter follows a previous letter notifying you/your attorney of Medicare’s priority right to
recovery as defined under the Medicare Secondary Payer provisions. Because you were
involved in an automobile, slip and fall, medical malpractice, or some other type of liability
claim, the medical expenses are subject to reimbursement to Medicare from proceeds received
pursuant to third party liability settlements, awards, judgments, or recovery.
However, we request that you/your attorney refrain from sending any monies to Medicare prior
to submission of settlement information and receipt of a demand/recovery calculation letter from
our office. This will eliminate underpayments, overpayments, and/or associated delays.
As of the date of this letter, Medicare has identified
in conditional payments that we
believe are associated with your claim, based upon the available information. You/ your attorney
will find a listing of claims that comprise this total as an attachment to this letter. Please review
this listing and inform us if you/ your attorney disagree with the inclusion of any claim, along
with an explanation of why you/ your attorney disagree. If you/ your attorney believe this listing
ML040NGHP
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to be incomplete or inaccurate, please include a description of the injury with other
correspondence so that your claims may be accurately identified.
Please note: If the underlying claim involves ingestion, exposure, implantation, or other nontrauma based injury, this conditional payment amount will need to be revised. Please contact
the MSPRC immediately with a description of the injury so that we may associate the
appropriate claims with the case.
We have posted this conditional payment information under the “MyMSP” tab of the
www.mymedicare.gov website. The information at www.mymedicare.gov will be updated
weekly with any changes or newly processed claims. If you wish, you may track the medical
expenses that were paid by Medicare, and if you have an attorney or other representative,
provide him/her with this information. This may help you/ your attorney with finalizing your
settlement.
Please be advised that we are still investigating this case file to obtain any other outstanding
Medicare conditional payments. Therefore, the enclosed listing of current conditional payments
(including a response of zero amount) is not a final listing and will be updated once we receive
final settlement information from you. It is in your best interest to keep Medicare’s payments
and the statutory obligations to satisfy Medicare in mind when the final dollar amount is
negotiated and accepted in resolution of this claim with the third party.
If the case has settled, please furnish our office with a copy of:
1) The settlement agreement from the third party payer showing the total amount of the
settlement, signed and dated, AND
2) Your closing statement reflecting the actual amount of the attorney’s fees and cost
(excluding medical bills)
If you have any questions concerning this matter, please call the Medicare Secondary Payer
Recovery Contractor (MSPRC) at 1-866-677-7220 (TTY/TDD: 1-866-677-7294 for the hearing
and speech impaired) or you may contact us in writing at the address below. If you contact us in
writing, please be sure to include the beneficiary’s name and Medicare health insurance claim
number.

ML040NGHP
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Medicare Secondary Payer Recovery Contractor
<select option>
PO Box <select option>
Oklahoma City, OK 73113
Sincerely,
MSPRC
insert site identifier
insert cc:

ML040NGHP
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
DEPARTMENTAL APPEALS BOARD
DECISION OF MEDICARE APPEALS COUNCIL
Docket Number: M-10-1929

In the case of

Claim for

E.M.P.
(Appellant)

Medicare Secondary Payer

****
(Beneficiary)

****
(HIC Number)

Medicare Secondary Payer
Recovery Contractor (MSPRC)
(Contractor)

****
(ALJ Appeal Number)

The Administrative Law Judge (ALJ) issued a decision dated
July 22, 2010, which concerned the appellant’s/beneficiary’s
request for relief from liability under a Medicare Secondary
Payer lien. The ALJ determined that the appellant was liable
for the remaining three charges in the lien. The appellant has
asked the Medicare Appeals Council to review this action. The
appellant’s request for review, which included additional
supporting documentation, has been entered into the record as
Exhibit (Exh.) MAC-1.
The Council reviews the ALJ’s decision de novo. 42 C.F.R.
§ 405.1108(a). The Council will limit its review of the ALJ’s
action to the exceptions raised by the party in the request for
review, unless the appellant is an unrepresented beneficiary.
42 C.F.R. § 405.1112(c).
As set forth below, the Council reverses the ALJ’s decision.
BACKGROUND
The appellant’s medical history includes reflex sympathetic
dystrophy (RSD), cellulitis, abdominal wall hypesthesia, lumbar
disc disease, and a mid-thigh amputation of his left leg. See,
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e.g., Exh. 12 at 48, 57-58, 61. On July 6, 2007, the appellant
was involved in an automobile accident resulting in injuries and
related medical expenses. Medicare paid the appellant’s
accident-related medical expenses subject to a lien. On
December 9, 2008, the appellant resolved his accident-related
claim, receiving a $40,000 settlement. Exh. 5 at 11. On June
29, 2009, the MSPRC notified the appellant that Medicare had
imposed a $40,000 lien for accident-related medical costs
initially paid by Medicare. Exh. 9 at 30-34.
On August 25, 2009, the MSPRC issued a partially favorable
redetermination, reducing the appellant’s liability to
$1,168.29. Exh. 14 at 67-69. On October 29, 2009, the
Qualified Independent Contractor (QIC) issued a partially
favorable reconsideration, removing two more charges from
Medicare’s lien. The QIC determined that charges for Dr. G.H.
($420.58), incurred on April 17, 2008, and Dr. M.H. ($300),
incurred on April 10, 2008, will remain on the lien. Exh. 17 at
108-111. The QIC subsequently denied the appellant’s request to
reopen its reconsideration. Exh. 20 at 152-153.
The appellant requested a hearing before an ALJ seeking recovery
of $625.56 plus interest. There, the appellant questioned three
items which he indicated were still associated with the lien the above identified charges for Dr. G.H. and Dr. M.H., as well
as a March 7, 2008 charge from Dr. P.B. for $192. The appellant
submitted a breakdown of the charges paid by his auto insurance
carrier and asserted that all charges for Drs. M.H. and P.B. had
been paid by his insurance carrier. However, he asserted that,
for reasons he did not understand, while all other claims
involving Dr. M.H. were removed from the lien, the April 10,
2008 charge was not. The appellant also noted that Dr. G.H.’s
charge involved MRI treatment for a medical condition pre-dating
and unrelated to the accident. Exh. 20 at 162-163.
On January 27, 2010, the ALJ conducted a hearing by telephone in
which the appellant testified. Dec. at 2. Most of the hearing
was devoted to determining how the appellant arrived at the
$625.56 in dispute. The ALJ reasoned that the items in dispute
were the charges for Drs. G.H. and M.H. The ALJ accepted that
the “amount in dispute” as calculated by the appellant was based
upon the appellant’s belief that, on September 1, 2009, his
automobile insurance carrier had paid the MSPRC $625.56 for
reasons he did not entirely understand. ALJ Hearing CD. The
ALJ’s resolution of the case will be addressed in more detail
below.
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AUTHORITIES
Section 1862(b)(2)(A) of the Social Security Act (Act) specifies
that Medicare will not pay for covered medical items and
services to the extent that “payment has been or can be expected
to be made under a workmen’s compensation law or plan of the
United States or a State or under a automobile or liability
insurance policy or plan.” When a Medicare payment is made that
has been or can be expected to be covered by another third party
payer, the Medicare payment is conditioned on the eventual
repayment to the Medicare program when the beneficiary receives
payment from the other payer. See section 1862(b)(2)(B) of the
Act; 42 C.F.R. Part 411, subparts B and D.
The Centers for Medicare & Medicaid Services (CMS) has a direct
right of action to recover any conditional payments from any
entity responsible for making primary payment. 42 C.F.R.
§ 411.24(e). Further, CMS has a right of action to recover its
payments from any entity, including a beneficiary, provider,
supplier, physician, attorney, state agency or private insurer
that has received a primary payment. 42 C.F.R. § 411.24(g).
Regardless of how amounts may be designated in a liability award
or settlement, e.g., loss of consortium, special damages or pain
and suffering, Medicare is entitled to be reimbursed for its
payments from the proceeds of the award or settlement. Medicare
Secondary Payer Manual (MSPM), CMS Pub. 100-05, Ch. 7, §§ 50.1
and 50.4.4.
ANALYSIS
The issue is whether the following three charges were properly
included in the Medicare lien. We conclude that they were not,
and should be moved from the lien.
Item 1 - Services ($192) by Dr. P.B. (March 7, 2008)
During the hearing, the appellant and the ALJ agreed that there
was no apparent issue regarding this charge because the
appellant believed it had been resolved prior to the
reconsideration and it was not addressed by the QIC.
Nonetheless, the ALJ noted that the record included
documentation from the provider hospital, ***
Memorial Hospital, indicating a $184 insurance payment for a
March 7, 2008 visit billed under HCPCS code 99214, which

26

concerns an office or outpatient visit for the evaluation and
management of an established patient. The ALJ did not remove
this item from the lien because the physician’s name was not on
the bill, the referenced date of loss on the bill was the date
of the appellant’s automobile accident, and the payment summary
“provided by the insurance company did not reference the codes
indicated by Dr. [P.B.].” Dec. at 11.
The appellant refers to the insurance carrier’s payment summary
for this $192 service, which indicated that Medicare paid $8
while the insurance carrier paid the remaining $184. The
appellant asserts, although without supporting documentation,
that the hospital explained its billing policy to him indicating
that, “when Dr. [P.B.’s] bills are sent out, the payments are to
be paid to the . . . Hospital.” Exh. MAC-1 at 1-2.
The $184 charge should be removed from the lien. An internal
use memorandum from the appellant’s insurance company
demonstrating that several ICD-9-CM 1 codes (724.2 – lumbago;
V58.78 - aftercare following surgery of musculoskeletal system,
not elsewhere classified; 722.52 – degeneration of lumbar or
lumbrosacral intervertebral disc; and 733.90 – disorder of bone
and cartilage, unspecified) were addressed in a March 7, 2008
visit billed under HCPCS code 99214. While the provider is
identified as *** Memorial Hospital, the “Medical
Specialty” line identifies a “General Practice,” which is in
accord with the nature of services provided by a physician,
rather than a medical entity. The memorandum indicates that
$184 of a $192 claim would be covered. Exh. 12 at 42. The
Medicare claim “Payment Summary Form” identifies, by diagnosis
codes, conditions addressed by Dr. P.B. on March 7, 2008. The
Summary Form identifies a total charge of $192 and a conditional
payment of $8. Exh. 14 at 65.
The ALJ’s analysis does not fully appreciate the distinction
between ICD and HCPCS codes. Generally, ICD codes identify
medical conditions. However, HCPCS, the Healthcare Common
Procedure Coding System, is a coding system developed by CMS
(and based in part upon the American Medical Association’s
Current Procedural Terminology (CPT) system) for processing,
screening, identifying, and paying Medicare claims. See 42
1

Based upon the World Health Organization’s Internal Classification of
Diseases, the ICD-9-CM system “is designed for the classification of
morbidity and mortality information for statistical purposes, and for the
indexing of hospital records by disease and operations. . . .” ICD-9-CM
for Physicians, Volumes 1&2 at iii (2008).
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C.F.R. §§ 414.2 and 414.40. As noted in the instructions to the
ICD-9-CM, these are distinct codes. Put simply, the ICD
identifies a condition; HCPCS identifies a treatment for that
condition.
The evidence provides sufficient support for the appellant’s
claims that all but the $8 in conditional payment for Dr. P.B.’s
March 7, 2008 services should be removed from the Medicare lien.
Item 2 – Services ($420.58) by Dr. G.H. (April 17, 2008)
Before the ALJ, the appellant testified that his primary care
physician (Dr. P.G.) ordered a thoracic spine MRI to address
long-standing issues related to a hernia/hypesthesia across his
abdominal wall. The MRI was “read” by Dr. G.H., a radiologist,
whom the appellant never met. The appellant testified that this
service was unrelated to his July 2007 automobile accident, and
was routinely covered by Medicare, but the cost was included in
the Medicare lien calculation. The appellant also testified
that he spoke with MSPRC representatives to explain that this
MRI was not related to the accident and that there is a
difference between a thoracic MRI and a lower back MRI, but the
MSPRC insisted this MRI was related to the auto accident. ALJ
Hearing CD; see also Exh. 12 at 58.
The ALJ recounted that the service provided by Dr. G.H. on April
17, 2008, included an MRI of the thoracic spine without
contrast. The ALJ noted that in an August 14, 2009 letter
(Exhibit 12 at 61) Dr. P.G. listed the dates of service related
to the appellant’s RSD, which did not include April 17, 2008.
Thus, the ALJ reasoned, the $420.58 charge could not be removed
from the lien. Dec. at 11.
The appellant asserts that Dr. P.G.’s August 14, 2009 letter is
referring to the appellant’s “hospitalizations . . . in 20072008 and office visits with Dr. [P.G.] which were not related to
my motor vehicle accident of July 6, 2007.” The appellant
further notes that, in that same letter, Dr. P.G. indicates that
“care regarding that accident was rendered by Dr. [M.H.]. This
[Dr. P.G.’s August 14, 2009] letter has nothing to do with any
services rendered by Radiologist . . . [Dr. G.H.] . . . That is
why there was no mention of any date of services by Radiologist
Dr. [G.H.] in that letter.” Exh. MAC-1 at 2.
The Council finds the evidence and the appellant’s testimony on
this issue persuasive. Dr. P.G.’s August 12, 2009 letter

28

recounts the appellant’s medical history pertaining to RSD
(possibly originating from a motor vehicle accident twenty years
earlier) and the subsequent amputation of his left leg. Dr.
P.G. identified Dr. M.H. “of ***, Florida” as the
physician treating the appellant for the injuries sustained in
the July 2007 accident. Further, Dr. P.G. indicates that the
care provided to the appellant at *** General Hospital
was not related to the July 2007 auto accident. Exh. 12 at 61.
The record also contains treatment notes from Dr. G.H.
supporting the appellant’s contention that he underwent an MRI
on his thoracic/spine consistent with concerns about a possible
hernia. Exh. 12 at 54, 57-58.
The $420.58 charge shall be removed from the Medicare lien.
Item 3 – Services ($300) by Dr. M.H. (April 10, 2008)
Before the ALJ, the appellant asserted that this charge was not
paid by Medicare and thus should not be included in the lien.
The appellant also noted that all other charges related to Dr.
M.H. had been resolved between his insurance carrier and the
MSPRC and expressed confusion as to why this charge was in the
lien. ALJ Hearing CD. The ALJ recounted Dr. P.G.’s August 14,
2009 letter (Exhibit 12 at 61) stating that Dr. M.H. treated the
appellant for the July 2007 accident. The ALJ noted that Dr.
P.G. “does not reference . . . [this date] of service as being
related to the . . . [appellant’s] RSD. Further, the ALJ also
found that the appellant’s documentation shows a different code
of service (HCPCS code 64475, for injection, anesthetic agent
and/or steroid, paravertebral facet joint) than those listed on
the Medicare Payment Summary Form (ICD codes 72885 - muscle
spasm; 7202 - sacroiliitis, not elsewhere classified; and 7242 lumbago). Therefore, the ALJ concluded, the April 10, 2008
charge was properly included in the lien. Dec. at 11.
The appellant asserts that although Dr. M.H. was referenced in
Dr. P.G.’s August 14th letter, Dr. P.G.’s intent “was to clarify
the care rendered to me at the *** General Hospital in
2007-2008 . . . That is why he [Dr. P.G.] did not make any
reference to any dates [on which] Dr. [M.H.] rendered services.”
Exh. MAC-1 at 3. The appellant continues, citing billing
documentation of record to support his position that Medicare
denied Dr. M.H.’s charge for April 10, 2008, thereby precluding
inclusion of that charge in Medicare’s lien. Id. at 3-4.

29

The record supports the appellant’s position. It is
understandable that an ICD code may appear on one document and a
HCPCS (CPT) code on another, yet both may refer to the same
event on the same date of service. In that context, the
September 23, 2008, Medicare Summary Notice identifies Dr.
M.H.’s April 10, 2008 service (HCPCS code 64475) as not
medically necessary and the $300 charge as not covered by
Medicare. The Notice addresses no other April 10, 2008 service
provided by Dr. M.H. See Exh. 24 at 170-171. Similarly, the
Payment Summary Form identifies Dr. M.H.’s $300 charge for April
10, 2008 as having $0.00 “Reimbursed Amount” and a $0.00
“Conditional Payment.” See Exh. 20 at 161. The record clearly
indicates that Dr. M.H.’s $300 charge for services performed on
April 10, 2008 was not reimbursed by Medicare. Accordingly,
this charge should be removed from the lien.
DECISION
The Council finds that the following three charges shall be
removed from the Medicare lien assessed against the appellant
relative to his July 6, 2007 automobile accident.
Dr. P.B. - March 7, 2008 ($184 out of $192);
Dr. G.H. – April 17, 2008 ($420.58); and
Dr. M.H. - April 10, 2008 ($300).

MEDICARE APPEALS COUNCIL

/s/ Susan S. Yim
Administrative Appeals Judge

/s/Constance B. Tobias, Chair
Departmental Appeals Board

Date: June 28, 2011
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DEPARTMENT OF HEALTH AND HUMAN SERVICES
DEPARTMENTAL APPEALS BOARD
DECISION OF MEDICARE APPEALS COUNCIL

In the case of

A.H.
(Appellant)

Claim for
Supplementary Medical
Insurance Benefits (Part B)

****
(Beneficiary)

****
(HIC Number)

MSPRC
(Contractor)

****
(ALJ Appeal Number)

The Administrative Law Judge (ALJ) issued a decision dated
March 30, 2009, concerning Medicare recovery of conditional
payments made on the beneficiary’s behalf following a motor
vehicle accident on January 3, 2005, which ultimately resulted
in a liability settlement. The ALJ determined that Medicare, as
secondary payer, was entitled to recover $3,466.11 in principal,
plus $144.44 in interest, in conditional payments made for
medical care furnished to the beneficiary. The appellantbeneficiary has asked the Medicare Appeals Council to review
this action.
The Council reviews the ALJ’s decision de novo. 42 C.F.R.
§ 405.1108(a). The Council will limit its review of the ALJ’s
action to the exceptions raised by the party in the request for
review, unless the appellant is an unrepresented beneficiary.
42 C.F.R. § 405.1112(c). The appellant’s request for review and
accompanying records are admitted as Exh. MAC-1.
The Council has considered the record and the appellant’s
exceptions. For the reasons and bases articulated herein, the
Council concludes that the exceptions present no basis for
changing the ALJ’s action and adopts the ALJ’s decision.
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DISCUSSION
On January 3, 2005, the appellant was involved in an automobile
accident. Emergency medical services (EMS) transported her to a
hospital. Exh. 2 at 5. EMS noted the appellant’s primary
diagnosis as neck pain and secondary diagnosis as back pain.
Id. EMS further documented that she had a “superficial
laceration to [her right] large toe, and [complained of] right
arm and shoulder pain, and neck and back pain upon palpitation.”
Id. at 8. EMS immobilized her neck and moved her by stretcher
to the ambulance vehicle. Id. at 7. Upon admission to the
hospital emergency department, the appellant was noted as having
“neck, back, [right] shoulder, [and right] arm pain.” Id. at
13. Subsequent testing revealed a large full thickness right
rotator cuff tear, for which she underwent surgery on February
11, 2005. Exh. 3 at 18, 23-24.
In October 2006, the appellant received a settlement amount of
$40,000.00 from Allstate Insurance Company. Exh. 1 at 1, 21,
Exh. MAC-1 at 112-113. On December 14, 2007, the Medicare
Secondary Payer Recovery Contractor (MSPRC) notified the
appellant that Medicare was due $3,466.11, in conditional
payments made for accident related medical expenses in
accordance with 42 C.F.R. § 411.37. Exh. 1 at 23. The
appellant requested that Medicare accept $2,000.00 in full
satisfaction of the outstanding lien. Exh. 1 at 10, 15, 21-22.
The appellant also requested the contractor reconsider its
determination. Upon redetermination, the contractor found that
all of the conditional payments were related to the automobile
accident. The contractor determined that Medicare is owed
$3,466.11 in principal and $144.44 in interest. Exh. 1 at 16.
The Qualified Independent Contractor (QIC) affirmed the
contractor’s determination. The QIC found that there was
insufficient documentation to support a conclusion that the
medical services at issue were unrelated to the January 3, 2005,
accident. Id. at 4-6.
The appellant consistently has maintained that Medicare should
be reimbursed only a portion of the $3,466.11, because some of
this amount constituted charges for medical care for conditions
not related to the injury sustained on January 3, 2005.
Specifically, during the proceedings below, the appellant
asserted that she sustained a rotator cuff injury on January 3,
2005, and that Medicare is entitled to reimbursement for only
the charges for medical care provided for that injury. The ALJ
considered these arguments, hearing testimony, and the record
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and found the arguments unpersuasive. Dec. at 3, 5-6. The ALJ
found that “there is not enough evidence to substantiate [the]
appellant’s claim that the charges at issue in this case were
unrelated to the injuries that gave rise to the settlement.”
Dec. at 5. Thus, the ALJ concluded that the appellant must
reimburse Medicare for the conditional payments made on her
behalf plus interest in accordance with Title XVIII of the
Social Security Act. Dec. at 4-6.
In general, Medicare policy requires recovery of payments from
liability awards or settlements, whether the settlement arises
from a personal injury action or a survivor action, without
regard to how the settlement agreement stipulates disbursement
should be made. That includes situations in which the
settlements do not expressly include damages for medical
expenses. Since liability payments are usually based on the
injured or deceased person’s medical expenses, liability
payments are considered to have been made “with respect to”
medical services related to the injury even when the settlement
does not expressly include an amount for medical expenses. To
the extent that Medicare has paid for such services, the law
obligates Medicare to seek recovery of its payments. Also
pertinent is Medicare Secondary Payer Manual (MSPM), CMS Pub.
100-05, Ch. 7, section 50.4.5, which provides, in relevant part:
In some cases, the amount of the overpayment is
questioned on the grounds that services included in
the calculation were for preexisting conditions and
should be omitted from the overpayment calculation.
When a beneficiary has filed suit for accident-related
services, including services relating to exacerbation
of an underlying condition as the basis for the
complaint, the total amount of Medicare’s payments
should be used to calculate the amount of Medicare’s
recovery. The fact that the settlement or other
documentation provides that all parties considered
such services to be unrelated to the accident or
injuries does not justify omitting them from
Medicare’s recovery.
Id.
In the Council’s view, the MSPM provision quoted above supports
a conclusion that all medical expenses are presumptively
included in a settlement amount. The Council finds no ALJ error
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in placing the burden of proof on the appellant to demonstrate
otherwise. Dec. at 6. Medicare is entitled to recover from
settlement proceeds without regard to how the settlement
agreement stipulates disbursements should be made, and even if
the parties agree that a portion of the settlement proceeds is
unrelated to the accident or injury.
The Council has considered the evidence submitted with the
request for Council review, most of which are duplicate copies
of medical records that were of record before the ALJ. The
appellant, by counsel, determined which medical records are
related to the January 3, 2005 accident, and which are not, by
dividing the records into two groups, marking one group
“accident related,” and, the other, “not accident related.” See
Exh. MAC-1. In doing so, the appellant seems to be asserting
that the records are self-evident. But merely grouping the
medical records in such a manner lends little support to the
appellant’s position that only the charges associated with the
care provided for the rotator cuff injury should be subject to
recovery.
We also address the appellant’s submittal of copies of two
letters and an affidavit included with the request for Council
review. All three submittals are dated (or, in the case of the
affidavit, was executed) after the date of the ALJ’s decision
and apparently were prepared for the purposes of this request
for review, at the request of the appellant’s counsel. One is a
letter dated May 18, 2009, written by the office manager for an
orthopedist whose care the appellant asserts was not provided
for injuries sustained on January 3, 2005, and addressed to the
appellant’s counsel. The office manager stated only that in
November 2006, the appellant was seen for sciatica “that was not
associated with nor a result of a motor vehicle accident.” Exh.
MAC-1 at 6. As for the affidavit, executed on May 17, 2009
(Exh. MAC-1 at 9-10), the affiant, J.S., a chiropractor, stated
that he began treating the appellant for neck and other problems
beginning in October 2006, but “never” for “any purported
injuries that she sustained as a result of a motor vehicle
accident on January 3, 2005.” Id. at 9. Third, on May 21,
2009, another chiropractor wrote that the appellant was treated
on various dates since February 2005 low back pain “following
long rides back to *** from *** . . . brought on by sitting for
too long of time.” Id. at 5.
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The Council has considered the record and concludes that the
above submittals do not provide a basis for altering the ALJ’s
action. The appellant continues to assert that she suffered
only a rotator cuff injury on January 3, 2005, and that the
medical care provided for all other problems should not be
subject to Medicare recovery. She emphasizes the dates of
medical care purportedly unrelated to the January 3, 2005,
accident (i.e., primarily in 2006), and seems to be asserting
that the fact that such care was provided a year (or even later)
following the January 3, 2005, automobile accident supports her
position that the care was not provided for the January 3, 2005,
injury. But, as we noted earlier (see in particular the first
paragraph under the heading “DISCUSSION,” above), the medical
records dated on January 3, 2005, indicate that the appellant
complained of neck and back pain. The appellant had her
cervical spine immobilized that day. We note that many of the
medical records of the appellant’s care providers, particularly
the chiropractic care records of J.S., indicate treatment for,
among other things, cervical spine problems and neck pain, well
after the date of the automobile accident. We do not find the
appellant’s argument persuasive based on a review of all of the
medical records before us.
The Council adopts the ALJ’s decision.

MEDICARE APPEALS COUNCIL

/s/ Susan S. Yim
Administrative Appeals Judge

Date: November 6, 2009
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Proof of Representation
Liability Insurance (Including Self-Insurance), No-Fault Insurance,
or Workers’ Compensation
Where to find Information on “Proof of Representation” vs. “Consent to Release”
Please refer to the PowerPoint document on this website titled: “Rules and Model Language for „Proof of
Representation‟ vs. „Consent to Release‟ for Medicare Secondary Payer Liability Insurance (Including SelfInsurance), No-Fault Insurance, or Workers‟ Compensation” for detailed information on:
When to use a “proof of representation” document vs. a “consent to release” document,
Appropriate content for both documents,
Use of attorney retainer agreements as proof of representation if certain criteria are met,
The need for appropriate documentation when there are two layers of representatives involved
(examples: attorney 1 refers a case to attorney 2; the beneficiary‟s guardian hires an attorney to pursue a
liability insurance claim) or when a beneficiary‟s representative signs a “consent to release” document
on the beneficiary‟s behalf,
What liability insurers (including self-insurers), no-fault insurers, and workers‟ compensation entities
must have in order to obtain conditional payment information, and
Use of agents by insurers‟ or workers‟ compensation.
General
Proof of representation is required in order for the MSPRC to communicate with and provide information to a
Medicare beneficiary‟s representative. Once the MSPRC has the appropriate documentation, it can
communicate with the representative and act upon requests made by the representative on behalf of the
beneficiary. This includes furnishing conditional payment information and/or a recovery demand letter as well
as addressing questions regarding the specific claims included in the conditional payment information, appeal
requests or waiver of recovery requests.
Model Language
See attached. Use of the model language is not required, but any documentation submitted as a “Proof of
Representation” document must include the information the model language requests.
Where to Submit Proof of Representation:
Liability Insurance, No-Fault Insurance, Workers’ Compensation:
MSPRC - NGHP
PO Box 138832
Oklahoma City, OK 73113
Fax: (405) 869-3309
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MODEL LANGUAGE
PROOF OF REPRESENTATION
The language below should be used when you, the Medicare beneficiary, want to inform the Centers for Medicare &
Medicaid Services (CMS) that you have given another individual the authority to represent you and act on your behalf
with respect to your claim for liability insurance, no-fault insurance, or workers‟ compensation, including releasing
identifiable health information or resolving any potential recovery claim that Medicare may have if there is a settlement,
judgment, award, or other payment. You are not required to use this model language, but proof of representation must
include the information provided in this model language. Your representative must also sign that he/she has agreed to
represent you. This model language also makes provisions for the information your representative must provide.
Type of Medicare Beneficiary Representative (Check one below and then print the requested information):
(

)

Individual other than an Attorney:

Name: _____________________________

(

)

Attorney*

Relationship to the Medicare Beneficiary: __________________

(

)

Guardian*

Firm or Company Name: ________________________________

(

)

Conservator*

Address:

(

)

Power of Attorney*

_______________________________________
_______________________________________
_______________________________________

Telephone:

_______________________________________

* Note -- If you have an attorney, your attorney may be able to use his/her retainer agreement instead of this language. (If the
beneficiary is incapacitated, his/her guardian, conservator, power of attorney etc. will need to submit documentation other than this
model language. ) Please visit www.msprc.info for further instructions.

Medicare Beneficiary Information and Signature/Date:
Beneficiary‟s Name (please print exactly as shown on your Medicare card): ____________________________________
Beneficiary‟s Health Insurance Claim Number (number on your Medicare card): ___________________________
Date of Illness/Injury for which the beneficiary has filed a liability insurance, no-fault insurance or workers‟
compensation claim: _______________________
Beneficiary Signature: __________________________________________ Date signed: ___________________
Representative Signature/Date:
Representative‟s Signature: _______________________________________

Date signed: ___________________
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A

[INSERT DATE]
Medicare – Coordination of Benefits
P.O. Box 33847
Detroit, MI 48232
RE:
Beneficiary Name: [INSERT Last Name, First Name,
Middle Initial]
HIC#: [NOT Social Security #]
Date of Birth: [Insert Date of Birth]
Policy/Claim Number: [Insert Claim #]
Date of Illness/Injury: [Insert Accident Date]
Dear Coordination of Benefits Contractor:
[Insert Company] is the potential liability plan for this accident.
The contact information for the liability plan is:
Name of Insurance Carrier: [Insert Company] - Casualty Claims
Address: [Street Address]. [City], [State] [Zip]
Policy or Claim Number: [Insert Claim Number]
The Medicare beneficiary is [is not] represented for this accident.
[If represented then insert the following]
[Insert Attorney Name]
[Insert Attorney Firm Name]
[Insert Mailing Address Line 1]
[Insert Mailing Address Line 2]
[Insert City, State, Zip]
[Insert TIN, if available]

A12-1
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The accident was allegedly caused [Insert short description of
accident]
The injuries allegedly related to the accident are identified by the
following ICD-9 Codes:
[Insert ICD-9 Code(s)] – [Insert Label]
Please refer this matter to the Medicare Secondary Payer
Recovery Contractor for calculation of the conditional payments
related to this accident. [INSERT FOLLOWING LANGUAGE IF
INCLUDING EXECUTED CONSENT FORM -The MSPRC
Consent to Release Form signed by the beneficiary is enclosed
and would appreciate transmittal of this document along with your
referral to the MSPRC for preparation of the conditional payment
summary.]
The liability claim is still under investigation and the liability plan is
not able to pay promptly at this time. It is requested that Medicare
continue to pay conditionally until the underlying liability claim is
resolved to avoid any interruption to the delivery of medical items
and services to the beneficiary. Notification of when there is a
settlement, award, judgment or other payment to the Medicare
beneficiary will be provided to the MSPRC immediately upon its
occurrence.
Regards,

[Insert Signatory Name]
[Insert Signatory Title]
cc: [Insert Medicare Beneficiary Name]
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Final Settlement Detail Document
Beneficiary Name:
Medicare Number:
Date of Incident:
When a beneficiary receives a settlement, judgment, award, or other payment, Medicare is
entitled to recover associated payments made by the Medicare program. If certain conditions are
met, Medicare reduces its conditional payment to take into account a proportionate share of the
costs incurred in resolving the beneficiary’s claim. See 42 C.F.R. 411.37. In general, the
recovery demand must be against the individual or entity that received payment, the costs must
have been incurred because the matter was disputed, and the costs must be paid by the individual
or entity against whom/which Medicare seeks recovery. There is no proportionate reduction if
payment is not in dispute – for example a payment for no-fault insurance.
In order for Medicare to properly calculate the net refund it is due, please supply the information
outlined below. This information will also be used to update the beneficiary’s records to show
resolution of this matter. If you have a representative, this information should be submitted by
your representative on his/her letterhead.
Total Amount of the Settlement:
Total Amount of Med-Pay or PIP:
Attorney Fee Amount Paid by the Beneficiary:
Additional Procurement Expenses Paid by the Beneficiary:
(Please submit an itemized listing of these expenses)
Date the Case Was Settled:

_______________________
_______________________

___________________

_______________________
_______/________/_______

This information should be submitted along with a copy of this notice to:
Medicare Secondary Payer Recovery Contractor
MSPRC-NGHP
Post Office Box 138832
Oklahoma City, OK 73113
If you have any questions concerning this matter, please call the Medicare Secondary Payer
Recovery Contractor (MSPRC) at 1-866-677-7220 (TTY/TDD: 1-866-677-7294 for the hearing
and speech impaired) or you may contact us in writing at the address above. If you contact us in
writing, please be sure to include the beneficiary's name and his/her Medicare health insurance
claim number.
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Preguntas sobre Medicare a ser incluidas en los Interrogatorios
Las siguientes preguntas son necesarias a la luz del “Medicare, Medicaid y SCHIP Extension Act de
2007”, las cuales enmiendan el “Medicare Secondary Payer Provisions of the Social Security Act”.
1.

Indique si alguno de los demandantes recibe beneficios de Medicare:
a)

De contestar en la afirmativa, provea el número de Medicare de cada
demandante

b)

(“Medicare Health Insurance Claim Number”)

Proveer la fecha de elegibilidad del demandante para programa de
Medicare;

c)

Indicar si Medicare ha realizado algún pago por gastos médicos que estén
relacionados

con las lesiones alegadamente sufridas por la parte

demandante. De contestar en la afirmativa, indique la cantidad de pagos
realizados por Medicare;
d)

Indique si ha recibido alguna carta de cobro por parte de Medicare. De
contestar en la afirmativa, indique la cantidad del pago requerido por
Medicare;

e)

Indique si Medicare ha sido notificado con relación a beneficios recibidos
por los demandantes y la demanda de epígrafe. De contestar en la
afirmativa, indique el resultado de las gestiones con Medicare. Acompañe
copia de toda correspondencia enviada a, o recibida de, Medicare, o
alguno de sus contratistas o agentes

2.

Indique si los demandantes esperan convertirse en beneficiarios de Medicare dentro de

los próximos cinco (5) años.
3.

Indique si los demandantes han solicitado beneficios de incapacidad (“SSD”) del Seguro

Social. De contestar en la afirmativa, indique:
a)

Fecha en la cual dichos beneficios fueron solicitados;

b)

Indique si los beneficios de SSD fueron concedidos:
i)

Fecha en la cual los beneficios fueron concedidos.

ii)

Indique los periodos durante los cuales ha recibido beneficios de SSD.

iii)

Indique sobre qué lesión usted recibe beneficios de SSD.
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iv)

Indique la fecha de la lesión sufrida para la cual se otorgaron los
beneficios de SSD.

c)

Si los beneficios de SSD no fueron concedidos:
i)

Indique si su solicitud fue denegada. De contestar en la afirmativa, indique
la fecha en la cual se le denegaron los beneficios de SSD.

ii)

Indique la razón provista por la Administración del Seguro Social para
denegar beneficios de incapacidad;

iii)

Indique si usted apeló la denegatoria de beneficios del Seguro Social. De
contestar en la afirmativa, indique la fecha de tal apelación.

iv)
4.

5.

Indique si prevaleció en la apelación.

Indique si la demandante tiene “End State Renal Disease” (“ESRD”).
a)

De contestar en la afirmativa, indique cuándo fue diagnosticado.

b)

Indique si la demandante ha solicitado beneficios de Medicare.

Indique si la demandante sufre de alguna condición de los riñones. De contestar en la

afirmativa, indique:

6.

a)

El tipo de enfermedad diagnosticada.

b)

Indique si la demandante está siendo tratada para dicha enfermedad.

c)

De contestar en la afirmativa, indique el tratamiento recibido.

d)

Indique si la demandante ha solicitado beneficios de Medicare.

Indique si la demandante sufre de “amyotrophic lateral esclerosis” (también conocida

como “Lou Gehrig disease”).
a)

De contestar en la afirmativa, indique en qué fecha fue diagnosticado.

b)

Indique si la demandante ha solicitado beneficios de incapacidad a la

Administración de Seguro Social con relación a dicha enfermedad.
7.

De haber fallecido la demandante, indique si Medicare pagó para tratar las alegadas

lesiones sufridas por el demandante y que dan base a la demanda de epígrafe.
a)

Indique si los gastos médicos fueron sometidos a Medicare para pago.
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b)

Indique si Medicare ha realizado algún pago con relación al tratamiento médico

provisto por las alegadas lesiones sufridas por el demandante.
c)

De contestar en la afirmativa, indique la cantidad.
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The Centers for Medicare & Medicaid Services (CMS) is the federal agency that oversees the Medicare
program. Many Medicare beneficiaries have other insurance in addition to their Medicare benefits. Sometimes,
Medicare is supposed to pay after the other insurance. However, if certain other insurance delays payment,
Medicare may make a “conditional payment” so as not to inconvenience the beneficiary, and recover after the
other insurance pays.
Section 111 of the Medicare, Medicaid and SCHIP Extension Act of 2007 (MMSEA), a new federal law
that became effective January 1, 2009, requires that liability insurers (including self-insurers), no-fault insurers,
and workers’ compensation plans report specific information about Medicare beneficiaries who have other
insurance coverage. This reporting is to assist CMS and other insurance plans to properly coordinate payment
of benefits among plans so that your claims are paid promptly and correctly.
We are asking you to the answer the questions below so that we may comply with this law.

Please review this picture of the
Medicare card to determine if you
have, or have ever had, a similar
Medicare card.

Section I
Are you presently, or have you ever been, enrolled in Medicare Part A or Part B?
□Yes
If yes, please complete the following. If no, proceed to Section II.
Full Name: (Please print the name exactly as it appears on your SSN or Medicare card if available.)
Medicare Claim Number:
Social Security Number:
(If Medicare Claim Number is Unavailable)

Date of Birth
(Mo/Day/Year)
-

-

Sex

□Female

□No

□Male

Section II
I understand that the information requested is to assist the requesting insurance arrangement to accurately
coordinate benefits with Medicare and to meet its mandatory reporting obligations under Medicare law.
__________________________________________
Claimant Name (Please Print)

__________________________________
Claim Number

__________________________________________________________________________________
Name of Person Completing This Form If Claimant is Unable (Please Print)
__________________________________________
Signature of Person Completing This Form

_________________________________
Date

If you have completed Sections I and II above, stop here. If you are refusing to provide the information
requested in Sections I and II, proceed to Section III.
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Page 2 of 2
Section III
__________________________________________
Claimant Name (Please Print)

_________________________________
Claim Number

For the reason(s) listed below, I have not provided the information requested. I understand that if I am a
Medicare beneficiary and I do not provide the requested information, I may be violating obligations as a
beneficiary to assist Medicare in coordinating benefits to pay my claims correctly and promptly.
Reason(s) for Refusal to Provide Requested Information:
_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________
_________________________________________________________________________________

__________________________________________
Signature of Person Completing This Form

_________________________________
Date
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“Consent to Release”
Liability Insurance (Including Self-Insurance), No-Fault Insurance,
or Workers’ Compensation
Where to find Information on “Consent to Release” vs. “Proof of Representation”
Please refer to the PowerPoint document on this website titled: “Rules and Model Language for „Proof of
Representation‟ vs. „Consent to Release‟ for Medicare Secondary Payer Liability Insurance (Including SelfInsurance), No-Fault Insurance, or Workers‟ Compensation” for detailed information on:
When to use a "consent to release” document vs. a “proof of representation” document,
Appropriate content for both documents,
The need for appropriate documentation when there are two layers of representatives involved
(examples: attorney 1 refers a case to attorney 2; the beneficiary‟s guardian hires an attorney to pursue a
liability insurance claim) or when a beneficiary‟s representative signs a “consent to release” document
on the beneficiary‟s behalf,
What liability insurers (including self-insurers), no-fault insurers, and workers‟ compensation entities
must have in order to obtain conditional payment information, and
Use of agents by insurers‟ or workers‟ compensation.
General
A “consent to release” document is used by an individual or entity who does not represent the Medicare
beneficiary but is requesting information regarding the beneficiary‟s conditional payment information. A
“consent to release” does not authorize the individual or entity to act on behalf of the beneficiary or make
decisions on behalf of the beneficiary.
Model Language
See attached. Use of the model language is not required, but any documentation submitted as a “Consent to
Release” must include the information the model language requests.
Where to Submit a “Consent to Release” document:

Liability Insurance, No-Fault Insurance, Workers’ Compensation:
MSPRC - NGHP
PO Box 138832
Oklahoma City, OK 73113
Fax: (405) 869-3309
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MODEL LANGUAGE
CONSENT TO RELEASE
The language below should be used when you, a Medicare beneficiary, want to authorize someone other than
your attorney or other representative to receive information, including identifiable health information, from the
Centers for Medicare & Medicaid Services (CMS) related to your liability insurance (including self-insurance),
no-fault insurance or workers‟ compensation claim.
I , ______________________________(print your name exactly as shown on your Medicare card) hereby
authorize the CMS, its agents and/or contractors to release, upon request, information related to my
injury/illness and/or settlement for the specified date of injury/illness to the individual and/or entity listed
below:
CHECK ONLY ONE OF THE FOLLOWING TO INDICATE WHO MAY RECEIVE INFORMATION
AND THEN PRINT THE REQUESTED INFORMATION:
(If you intend to have your information released to more than one individual or entity, you must complete a
separate release for each one.)
(

) Insurance Company

( ) Workers‟ Compensation Carrier

( ) Other ____________________
(Explain)

Name of entity:

__________________________________________________

Contact for above entity:

__________________________________________________

Address:

__________________________________________________
__________________________________________________

Telephone:

__________________________________________________

CHECK ONE OF THE FOLLOWING TO INDICATE HOW LONG CMS MAY RELEASE YOUR
INFORMATION (The period you check will run from when you sign and date below.):
( ) One Year

( ) Two Years

( ) Other _______________________________
(Provide a specific period of time)

I understand that I may revoke this “consent to release information” at any time, in writing.
MEDICARE BENEFICIARY INFORMATION AND SIGNATURE:
Beneficiary Signature: _____________________________

Date signed: ________________________

Note: If the beneficiary is incapacitated, the submitter of this document will need to include documentation establishing the authority
of the individual signing on the beneficiary‟s behalf. Please visit www.msprc.info for further instructions.

Medicare Health Insurance claim Number (The number on your Medicare card.): ______________________
Date of Injury/Illness: __________________
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MODEL LANGUAGE FOR FIXED PERCENTAGE OPTION
ALL INFORMATION IS REQUIRED
MSPRC-Fixed Percentage
PO Box 138880
Oklahoma City, OK 73113
Dear MSPRC:
I received a liability insurance settlement for $___________ and I choose the fixed payment
option to repay Medicare. My payment will be $___________ which is 25% of my total
settlement amount. (Note: Do not reduce the total settlement amount for attorney fees and costs.)
Beneficiary Name:
Medicare Number:

Date of Incident:
Date of Settlement:

Brief Description of Injury:
I certify that the following statements are true:
I have received a liability insurance settlement for $5,000.00 or less.
I have not received any other bill or request for payment from Medicare related to this
liability insurance settlement.
I agree to pay $____________ which is 25% of my total settlement.
I understand that, as part of choosing this option, I have given up my right to appeal the
fixed payment amount or request a waiver of recovery.
The injury that I alleged was a physical trauma based injury. (This means that it did not
relate to ingestion, exposure, or a medical implant.)
I have not gotten and do not expect to get any other settlements, judgments, awards, or
other payments related to the incident referenced above. (However, if I receive any, I will
notify Medicare because Medicare may have an additional recovery claim.)
Check One:
I have included a check or money order for $____________ made out to Medicare. This
amount is XXX% of my total settlement. I have included my name and Medicare
number on the check or money order.
I have NOT included payment and will pay once I receive my bill.
Sincerely,
______________________________

Date: _____________________

Please check if you are an attorney or representative signing for a beneficiary. In order to
sign for the beneficiary, you MUST submit with this form (or have previously submitted)
a valid proof of representation (model language is available at www.msprc.info).
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OPTION TO
SELF-CALCULATE
YOUR FINAL
CONDITIONAL
PAYMENT AMOUNT
PRIOR TO
SETTLEMENT
Liability Insurance (Including SelfInsurance) Settlements, Judgments,
50
Awards, or Other Payments Only.

Eligibility Criteria








The liability insurance (including self-insurance) settlement,
judgment, award, or other payment must be for a physical
trauma based injury.
 The settlement does not relate to ingestion, exposure, or
medical implant.
The total liability settlement, judgment, award, or other payment
is expected to be and ultimately is $25,000 or less.
The Date of Incident occurred at least six months ago.
 It must be six months from the date of incident to the date the
beneficiary or his/her representative submits the self-calculated
final conditional payment amount to Medicare for review.

The beneficiary demonstrates that treatment has been completed
and no further treatment is expected.
 This must be demonstrated through either:





A written physician attestation, OR
A written certification provided by the beneficiary that:


No medical treatment related to his/her case has
occurred for at least 90 days prior to submitting the
self-calculated final conditional payment amount to
Medicare, AND



He/she expects no further care related to his/her
case.

The beneficiary will be asked to give up the right to appeal the
amount or existence of this debt. However, he/she will keep the
right to pursue waiver of recovery.
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How to self-calculate your final
conditional payment amount
Make sure you have already reported your liability insurance (including self insurance)
situation to our Coordination of Benefits Contractor (COBC). If you have not reported
your case, click here for reporting instructions
(http://www.cms.gov/COBGeneralInformation/).

1. Verify that you meet the eligibility criteria.
2. Go through your Payment Summary Form that came with your Conditional
Payment Letter . Mark each claim that is related to your case with a “Y”
(yes, it is related) or a “N” (no, it is not related).


On the Self-Calculated Conditional Payment Amount Model Language
document, you will be asked to provide an explanation for why you
believe the claims you marked with “N’s” are unrelated to your case.

3. Add additional claims for related care you received after we issued your
Conditional Payment Letter. Include as much detail as possible, such as:



The dates you received the care and the provider’s name,
The Medicare Approved Amount or Allowed Amount, if available. (You
can access this information using the “Blue Button” at MyMedicare.gov.)

4. Fill in the information required in the Self-Calculated Conditional
Payment Amount model language document found here. Be sure to fill it
out completely.
5. Send us your Self-Calculated Conditional Payment Amount model language
document, your Payment Summary Form with your marks and TOTAL on it,
and your physician attestation (if applicable).
Please send these items to us at the following address:
MSPRC Self-Calculated Conditional Payment
PO Box 138880
Oklahoma City, OK 73113

52

Medicare’s Review
Within 60 days, the MSPRC will:

Let you know whether we agree or disagree with your self–calculated
amount.
 If we agree with your Self-Calculated Conditional Payment Amount, we
will send you a letter telling you that the amount is considered final, as
long as you settle within 60 days of the date of our letter and your
settlement is $25,000 or less.


If we disagree with your Self-Calculated Conditional Payment Amount,
but you are otherwise eligible for the process, we will send you a
Medicare Amended Final Conditional Payment Amount. This letter will
tell you that the amount we calculated will be considered final, as long
as you settle within 60 days and your settlement is $25,000 or less.

Once you settle, please send us:

The first and last page of the settlement agreement showing the total
amount of the settlement, and the date it was signed, AND




The actual amount of the attorney’s fees and other costs you had to pay to
obtain your settlement, AND
The MSPRC’s letter accepting your Self-Calculated Conditional Payment
Amount or the letter offering you Medicare’s Amended Conditional Payment
Amount.

This information should be sent to the following address:
MSPRC Self-Calculated Conditional Payment
PO Box 138880
Oklahoma City, OK 73113
When we receive your settlement information, we will calculate the amount of
Medicare’s demand, reducing the self-calculated or Medicare Amended
Conditional Payment Amount for attorney fees and costs, as appropriate.
53 We will
then issue a request for payment or formal demand within 20 days.

Tips


Reporting Your Case




If you plan to self-calculate your conditional
payment amount, you may choose to wait until you
are closer to settlement, approximately 5 months,
to report your liability insurance case to our
Coordination of Benefits Contractor (COBC).
 You will have a better idea of what your expected
settlement will be.
 The Payment Summary Form you receive will
contain more up-to-date information.
 It will be easier for you to demonstrate that you
have completed care and do not expect to
require more care.
 Click here for reporting instructions.
(http://www.cms.gov/COBGeneralInformation/)

Check out www.MyMedicare.gov.


Even if you do not participate in this process,
MyMedicare.gov provides a lot of information that
you may find valuable.
54

Example
Submission
Package
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services
7500 Security Boulevard, Mail Stop C3-14-00
Baltimore, Maryland 21244-1850

MEMORANDUM

DATE:

September 30, 2011

FROM:

Acting Director
Financial Services Group
Office of Financial Management

SUBJECT:

Medicare Secondary Payer—Liability Insurance (Including Self-Insurance)
Settlements, Judgments, Awards, or Other Payments and Future Medicals -INFORMATION

TO:

Consortium Administrator for Financial Management and Fee-for-Service
Operations

The purpose of this memorandum is to provide information regarding proposed Liability
Medicare Set-Aside Arrangement (LMSA) amounts related to liability insurance (including selfinsurance) settlements, judgments, awards, or other payments (“settlements”).
Where the beneficiary’s treating physician certifies in writing that treatment for the alleged
injury related to the liability insurance (including self-insurance) “settlement” has been
completed as of the date of the “settlement”, and that future medical items and/or services for
that injury will not be required, Medicare considers its interest, with respect to future medicals
for that particular “settlement”, satisfied. If the beneficiary receives additional “settlements”
related to the underlying injury or illness, he/she must obtain a separate physician certification
for those additional “settlements.”
When the treating physician makes such a certification, there is no need for the beneficiary to
submit the certification or a proposed LMSA amount for review. CMS will not provide the
settling parties with confirmation that Medicare’s interest with respect to future medicals for that
“settlement” has been satisfied. Instead, the beneficiary and/or their representative are
encouraged to maintain the physician’s certification.
The above referenced guidance and procedure is effective upon publication of this memorandum.

Charlotte Benson
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the CAA. Accordingly, this proposed
action merely approves state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:
• Is not a ‘‘significant regulatory
action’’ subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);
• Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);
• Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);
• Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104–4);
• Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);
• Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);
• Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);
• Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and
• Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Particulate
matter, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Authority: 42 U.S.C. 7401 et seq.
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Dated: May 29, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2012–14591 Filed 6–14–12; 8:45 am]
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 52
[EPA–R04–OAR–2010–0969; FRL–9686–8]

Approval and Promulgation of
Implementation Plans; Revisions to the
Georgia State Implementation Plan
AGENCY:

Environmental Protection
Agency.
ACTION: Proposed rule.
SUMMARY:

EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Georgia, through the Department of
Natural Resources, Environmental
Protection Division on November 16,
2010. This revision consists of
transportation conformity criteria and
procedures related to interagency
consultation and enforceability of
certain transportation-related control
measures and mitigation measures. The
intended effect is to update the
transportation conformity criteria and
procedures in the Georgia SIP. This
action is being taken pursuant to section
110 of the Clean Air Act.
In the Final Rules Section of this
Federal Register, EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before July 16, 2012.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA–R04–
OAR–2010–0969, by one of the
following methods:
1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.
2. Email:
somerville.amanetta@epa.gov.
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3. Fax: (404) 562–9019.
4. Mail: ‘‘EPA–R04–OAR–2010–
0969,’’ Air Quality Modeling and
Transportation Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303–8960.
5. Hand Delivery or Courier: Amanetta
Somerville, Air Quality Modeling and
Transportation Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303–8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.
Please see the direct final rule which
is located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.
FOR FURTHER INFORMATION CONTACT:
Amanetta Somerville of the Air Quality
Modeling and Transportation Section at
the Air Planning Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303–8960. Ms.
Somerville’s telephone number is 404–
562–9025. She can also be reached via
electronic mail at
somerville.amanetta@epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
Rules Section of this Federal Register.
Dated: June 1, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 2012–14594 Filed 6–14–12; 8:45 am]
BILLING CODE 6560–50–P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES
Centers for Medicare & Medicaid
Services
42 CFR Parts 405 and 411
[CMS–6047–ANPRM]
RIN 0938–AR43

Medicare Program; Medicare
Secondary Payer and ‘‘Future
Medicals’’
AGENCY:

Centers for Medicare &
Medicaid Services (CMS), HHS.
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ACTION:

readily available to persons without
Federal government identification,
commenters are encouraged to leave
their comments in the CMS drop slots
located in the main lobby of the
building. A stamp-in clock is available
for persons wishing to retain a proof of
filing by stamping in and retaining an
extra copy of the comments being filed.)
b. For delivery in Baltimore, MD—
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, 7500 Security
Boulevard, Baltimore, MD 21244–1850.
If you intend to deliver your
comments to the Baltimore address,
please call telephone number (410) 786–
1066 in advance to schedule your
arrival with one of our staff members.
Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
received after the comment period.
Submission of comments on
paperwork requirements. You may
submit comments on this document’s
paperwork requirements by following
the instructions at the end of the
‘‘Collection of Information
Requirements’’ section in this
document.
For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
Suzanne Kalwa, (410) 786–2536.
SUPPLEMENTARY INFORMATION: Inspection
of Public Comments: All comments
received before the close of the
comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following Web
site as soon as possible after they have
been received: http://regulations.gov.
Follow the search instructions on that
Web site to view public comments.
Comments received timely will be
also available for public inspection as
they are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard
Baltimore, Maryland 21244, Monday
through Friday of each week from
8:30 a.m. to 4 p.m. To schedule an
appointment to view public comments,
please phone 1–800–743–3951.

Advance notice of proposed
rulemaking.

srobinson on DSK4SPTVN1PROD with PROPOSALS

SUMMARY:

This advance notice of
proposed rulemaking solicits comment
on standardized options that we are
considering making available to
beneficiaries and their representatives to
clarify how they can meet their
obligations to protect Medicare’s
interest with respect to Medicare
Secondary Payer (MSP) claims
involving automobile and liability
insurance (including self-insurance), nofault insurance, and workers’
compensation when future medical care
is claimed or the settlement, judgment,
award, or other payment releases (or has
the effect of releasing) claims for future
medical care.
DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on August 14, 2012.
ADDRESSES: In commenting, please refer
to file code CMS–6047–ANPRM.
Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission.
You may submit comments in one of
four ways (please choose only one of the
ways listed).
1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the instructions under the ‘‘More Search
Options’’ tab.
2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS–6047–ANPRM P.O. Box 8013,
Baltimore, MD 21244–8013.
Please allow sufficient time for mailed
comments to be received before the
close of the comment period.
3. By express or overnight mail. You
may send written comments to the
following address only: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS–6047–
ANPRM, Mail Stop C4–26–05, 7500
Security Boulevard, Baltimore, MD
21244–1850.
4. By hand or courier. If you prefer,
you may deliver (by hand or courier)
your written comments before the close
of the comment period to either of the
following addresses: a. For delivery in
Washington, DC—Centers for Medicare
& Medicaid Services, Department of
Health and Human Services, Room 445–
G, Hubert H. Humphrey Building, 200
Independence Avenue SW.,
Washington, DC 20201.
(Because access to the interior of the
Hubert H. Humphrey Building is not
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I. Overview and Background
We are issuing this advance notice of
proposed rulemaking (ANPRM) to
solicit public comments on
standardized options that beneficiaries
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and their attorneys or other
representatives will be able to use to
resolve MSP obligations related to
settlements, judgments, awards, or other
payments (hereinafter, for ease of
reference in this document and unless
otherwise indicated, ‘‘settlement(s)’’)
involving future medical care while
protecting Medicare’s interest.
When the Medicare program was
enacted in 1965, Medicare was the
primary payer for all services, with the
exception of those covered and payable
by workers’ compensation. In 1980, the
Congress enacted the first of a series of
provisions that made Medicare the
secondary payer to certain additional
primary plans. These provisions are
known as the Medicare Secondary Payer
(MSP) provisions and are found in
section 1862(b) of the Social Security
Act (the Act).
When specific conditions are met,
these provisions in part prohibit
Medicare from making payment if
payment has been made or can
reasonably be expected to be made by a
workers’ compensation law or plan,
automobile and liability insurance
(including self-insurance), or no-fault
insurance. If payment has not been
made or cannot reasonably be expected
to be made promptly, Medicare is
permitted to make conditional payments
(that is, Medicare pays for medical
claims with the expectation that it will
be repaid if the beneficiary obtains a
‘‘settlement’’). This is because, if
Medicare makes conditional payments,
the MSP statute imposes an obligation
on the Secretary to recover those
conditional payments, once it is
established that another individual or
entity is responsible for primary
payment.
Primary payment responsibility on
the part of workers’ compensation,
liability insurance (including selfinsurance), and no-fault insurance is
generally demonstrated by settlements,
judgments, awards, or other payments.
When a ‘‘settlement’’ occurs, the
‘‘settlement’’ is subject to the MSP
statute because a ‘‘payment has been
made’’ with respect to medical care
related to that ‘‘settlement.’’ By law,
Medicare is subrogated to any right of
an individual or any other entity to
payment for items or services under a
primary plan, to the extent of
Medicare’s payments for such medical
items and services. Moreover, section
1862(b)(2)(B)(iii) of the Act provides a
direct right of action to recover
Medicare’s conditional payments. This
direct right of action, which is separate
and independent from Medicare’s
statutory subrogation rights, may be
brought to recover conditional payments
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against any or all entities that are or
were responsible for making payment
for the items and services under a
primary plan. The government may also
recover under the direct right of action
from any entity that has received
payment from a primary plan or the
proceeds of a primary plan’s payment to
any entity.
Under its rights of subrogation and
direct right of action, Medicare recovers
for conditional payments related to the
‘‘settlement,’’ regardless of when the
items and services are provided.
Further, Medicare is prohibited from
making payment when payment has
been made (that is, if the beneficiary
obtains a ‘‘settlement’’). Medicare
remains the secondary payer until the
‘‘settlement’’ proceeds are appropriately
exhausted. It is important to note that
the designation future medical care
(‘‘future medicals’’) is a term
specifically used to reference medical
items and services provided after the
date of ‘‘settlement.’’

to meet their MSP obligations related to
‘‘future medicals.’’ To date, Medicare
has not established a similar process for
individuals/beneficiaries to use to meet
their MSP obligations with respect to
‘‘future medicals’’ in liability insurance
(including self-insurance) situations. We
are soliciting comment on whether and
how Medicare should implement such a
similar process in liability insurance
situations, as well as comment on the
proposed definitions and additional
options outlined later in this section.
We are further soliciting suggestions on
options we have not included later in
this section. We are most interested in
the feasibility and usability of the
outlined options and whether
implementation of these options would
provide affected parties with sufficient
guidance. We want to ensure that the
process related to ‘‘future medicals’’ is
understandable, efficient, and reflects
industry practice, while protecting
beneficiaries and the Medicare Trust
Funds.

II. Provisions of the Advanced Notice of
Proposed Rulemaking
The primary purpose of this ANPRM
is to respond to affected parties’
requests for guidance on ‘‘future
medicals’’ MSP obligations, specifically,
how individuals/beneficiaries can
satisfy those obligations effectively and
efficiently. Section 111 of the Medicare,
Medicaid, and SCHIP Extension Act of
2007 (MMSEA), established mandatory
MSP reporting obligations. Liability
insurance (including self-insurance), nofault insurance, and workers’
compensation laws or plans are required
to submit information, as specified by
the Secretary, to Medicare related to
claims resolved through ‘‘settlements,’’
regardless of whether or not there is a
determination or admission of liability
(see 42 U.S.C. 1395y(b)(8)). While the
topic of this ANPRM does not relate to
the section 111 of the MMSEA reporting
obligations directly, Medicare’s ongoing
section 111 of the MMSEA
implementation efforts, as well as
industry efforts to ensure compliance
with section 111 of the MMSEA, have
sensitized affected parties to other MSP
obligations, specifically reimbursement
obligations that have been long ignored
or overlooked. As a result, affected
parties are requesting clarity regarding
‘‘future medicals’’ MSP obligations and
how to resolve them.
Currently, individuals involved in
certain workers’ compensation
situations are able to use Medicare’s
formal, yet voluntary, Medicare SetAside Arrangement (MSA) review
process in order to determine if a
proposed set-aside amount is sufficient

A. CMS Proposed General Rule
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If an individual or Medicare
beneficiary obtains a ‘‘settlement’’ and
has received, reasonably anticipates
receiving, or should have reasonably
anticipated receiving Medicare covered
and otherwise reimbursable items and
services after the date of ‘‘settlement,’’
he or she is required to satisfy
Medicare’s interest with respect to
‘‘future medicals’’ related to his or her
‘‘settlement’’ using any one of the
following options outlined later in this
ANPRM.
B. Proposed Definitions
Several proposed definitions have
been developed for use in conjunction
with the options Medicare is
considering. All definitions have been
considered and/or developed for the
purposes of this document. We request
comment on the definitions of ‘‘chronic
illness/condition,’’ ‘‘physical trauma,’’
and ‘‘major trauma,’’ specifically,
whether they are accurate and usable in
terms of the presumption that future
medical care will be required.
We also solicit specific comment on
the utility of the definition of ‘‘major
trauma.’’ The Injury Severity Score (ISS)
is one of several methods used to
measure the severity of injuries when
individuals have sustained more than
one traumatic injury. It is generally used
in predictive modeling and risk
assessments to predict and evaluate
emergent care required by an injured
individual. We are interested in whether
this type of approach is useful in
guiding a determination as to whether
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future medical care will be required and
if other approaches are available.
• Chronic Illness/Condition: means
that the illness/condition persists over a
long period of time. The term is
generally applied when the course of a
disease or condition lasts for more than
3 months. If the individual/beneficiary
alleges an injury that is a chronic
illness/condition, it is presumed that
future medical care will be required.
Examples of chronic diseases include,
but are not limited to: Chronic airflow
limitation, including asthma and
chronic bronchitis; cancer, diabetes;
quadriplegia; and nephrogenic systemic
fibrosis.
• Date of Care Completion: means the
date the individual/beneficiary
completed treatment related to his or
her ‘‘settlement.’’ The individual/
beneficiary’s treating physician must be
able to attest that the individual/
beneficiary has completed treatment
and that no further medical care related
to the ‘‘settlement’’ will be required.
• Future Medical Care (‘‘future
medicals’’): means Medicare covered
and otherwise reimbursable items and
services that the individual/beneficiary
received after the Date of ‘‘Settlement.’’
This definition specifically applies to
items and services related to the
individual/beneficiary’s settlement,
judgment, award, or other payment.
• Physical Trauma: refers to an injury
(as a wound) to living tissue caused by
an extrinsic agent. This also includes
blunt trauma, which refers to injury
caused by a blunt object or collision
with a blunt surface (as in a vehicle
accident or fall from a building)
• Major Trauma: major trauma means
serious injury to two or more Injury
Severity Score (ISS) body regions or an
ISS greater than 15. The ISS body
regions include the following:
• Head or neck.
• Face.
• Chest.
• Abdomen.
• Extremities.
• External.
C. Proposed Options
Medicare is considering the options
listed in this section of the document for
developing efficient and effective means
for addressing ‘‘future medicals.’’
Options 1 through 4 would be available
to Medicare beneficiaries as well as to
individuals who are not yet
beneficiaries. Options 5 through 7
would be available to beneficiaries only.
We request comment on the feasibility
and usability of all of the options. We
also request proposals for additional
options for consideration.
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Option 1. The individual/beneficiary
pays for all related future medical care
until his/her settlement is exhausted
and documents it accordingly.
The beneficiary may choose to govern
his/her use of his/her settlement
proceeds himself/herself. Under this
option, he/she would be required to pay
for all related care out of his/her
settlement proceeds, until those
proceeds are appropriately exhausted.
As a routine matter, Medicare would not
review documentation in conjunction
with this option, but may occasionally
request documentation from
beneficiaries selected at random as part
of Medicare’s program integrity efforts.
Option 2. Medicare would not pursue
‘‘future medicals’’ if the individual/
beneficiary’s case fits all of the
conditions under either of the following
headings:
a. The amount of liability insurance
(including self-insurance) ‘‘settlement’’
is a defined amount or less and the
following criteria are met:
• The accident, incident, illness, or
injury occurred one year or more before
the date of ‘‘settlement;’’
• The underlying claim did not
involve a chronic illness/condition or
major trauma;
• The beneficiary does not receive
additional ‘‘settlements;’’ and
• There is no corresponding workers’
compensation or no-fault insurance
claim.
b. The amount of liability insurance
(including self-insurance) ‘‘settlement’’
is a defined amount or less and all of
the following criteria are met:
• The individual is not a beneficiary
as of the date of ‘‘settlement;’’
• The individual does not expect to
become a beneficiary within 30 months
of the date of ‘‘settlement;’’
• The underlying claim did not
involve a chronic illness/condition or
major trauma;
• The beneficiary does not receive
additional ‘‘settlements;’’ and
• There is no corresponding workers’
compensation or no-fault insurance
claim.
We request comment on the
appropriate defined amounts to use in
Options 2a and 2b, as well as comment
on the efficacy of this approach.
Option 3. The individual/beneficiary
acquires/provides an attestation
regarding the Date of Care Completion
from his/her treating physician.
a. Before Settlement—When the
individual/beneficiary obtains a
physician attestation regarding the Date
of Care Completion from his or her
treating physician, and the Date of Care
Completion is before the ‘‘settlement,’’
Medicare’s recovery claim would be
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limited to conditional payments it made
for Medicare covered and otherwise
reimbursable items and services
provided from the Date of Incident
through and including the Date of Care
Completion. As a result, Medicare’s
interest with respect to ‘‘future
medicals’’ would be satisfied. The
physician must attest to the Date of Care
Completion and attest that the
individual/beneficiary would not
require additional care related to his/her
‘‘settlement.’’
b. After Settlement—When the
individual/beneficiary obtains a
physician attestation from his or her
treating physician after settlement
regarding the Date of Care Completion,
Medicare would pursue recovery for
related conditional payments it made
from the date of incident through and
including the date of ‘‘settlement.’’
Further, Medicare’s interest with respect
to future medical care would be limited
to Medicare covered and otherwise
reimbursable items and/or services
provided from the date of ‘‘settlement’’
through and including the Date of Care
Completion. The physician must attest
to the Date of Care Completion and
attest that the individual/beneficiary
would not require additional care
related to his/her ‘‘settlement.’’ We
request comment on the efficacy and
feasibility of this option.
Option 4. The Individual/Beneficiary
Submits Proposed Medicare Set-Aside
Arrangement (MSA) Amounts for CMS’
Review and Obtains Approval.
Currently, we have a formal process to
review proposed MSA amounts in
certain workers’ compensation
situations. Recently we have received a
high volume of requests for official
review of proposed liability insurance
(including self-insurance) MSA
amounts. This has prompted us to
consider whether we should implement
a formal review process for proposed
liability insurance (including selfinsurance) MSA amounts. For more
information related to workers’
compensation MSA process, please visit
http://www.cms.hhs.gov/Medicare/
Coordination-of-Benefits/
WorkersCompAgencyServices/
wcsetaside.html. We specifically solicit
comment on how a liability MSA
amount review process could be
structured, including whether it should
be the same as or similar to the process
used in the workers’ compensation
arena, whether review thresholds
should be imposed, etc.
Option 5. The beneficiary participates
in one of Medicare’s recovery options.
Recently, we implemented three
options with respect to resolving
Medicare’s recovery claim in more
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streamlined and efficient manners.
Before we issue a demand letter, the
beneficiary or his/her representative
may participate in one of three recovery
options, which allows the beneficiary to
obtain Medicare’s final conditional
payment amount before settlement. The
three recovery options are as follows:
• $300 Threshold—If a beneficiary
alleges a physical trauma-based injury,
obtains a liability insurance (including
self-insurance) ‘‘settlement’’ of $300 or
less, and does not receive or expect to
receive additional ‘‘settlements’’ related
to the incident, Medicare will not
pursue recovery against that particular
‘‘settlement.’’
• Fixed Payment Option—When a
beneficiary alleges a physical traumabased injury, obtains a liability
insurance (including self-insurance)
‘‘settlement’’ of $5,000 or less, and does
not receive or expect to receive
additional ‘‘settlements’’ related to the
incident, the beneficiary may elect to
resolve Medicare’s recovery claim by
paying 25 percent of the gross
‘‘settlement’’ amount.
• Self-Calculated Conditional
Payment Option—When a beneficiary
alleges a physical trauma-based injury
that occurred at least 6 months prior to
electing the option, anticipates
obtaining a liability insurance
(including self-insurance) ‘‘settlement’’
of $25,000 or less, demonstrates that
care has been completed, and has not
received nor expects to receive
additional ‘‘settlements’’ related to the
incident, the beneficiary may selfcalculate Medicare’s recovery claim.
Medicare would review the
beneficiary’s self-calculated amount and
provide confirmation of Medicare’s final
conditional payment amount.
Each of the options is employed in
such a way that Medicare’s interest with
respect to future medicals is, in effect,
satisfied for the specified ‘‘settlement.’’
Therefore, when a beneficiary
participates in any one of these recovery
options, the beneficiary has also met
his/her obligation with respect to future
medicals. We solicit comment on
proposed expansions of these options
and the justification for that proposed
expansion, as well as any suggestions
about how to improve the three options
we recently implemented.
Option 6. The Beneficiary Makes an
Upfront Payment.
We are currently considering two
variations of an ‘‘upfront payment
option.’’
a. If Ongoing Responsibility For
Medicals was imposed, demonstrated or
accepted and medicals are calculated
through the life of the beneficiary or the
life of the injury.
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If ongoing responsibility for medicals
was imposed, demonstrated or accepted
from the date of ‘‘settlement’’ through
the life of the beneficiary or life of the
injury, we may review and approve a
proposed amount to be paid as an
upfront lump sum payment for the full
amount of the calculated cost for all
related future medical care. This option
would generally apply in workers’
compensation, no-fault insurance
situations or when life-time medicals
are imposed by law. In effect, this
option may be used in place of
administering a MSA if we have
reviewed and approved a proposed
MSA amount. We solicit comment on
how to develop this process, the efficacy
of it, and whether it would be utilized.
b. If Ongoing Responsibility for
Medicals was Not Imposed,
Demonstrated or Accepted.
If a beneficiary obtains a ‘‘settlement,’’
our general rule stated previously
applies to the ‘‘settlement,’’ and ongoing
responsibility for medicals has not been
imposed on, demonstrated by or
accepted by the defendant, the
beneficiary may elect to make an
upfront payment to Medicare in the
amount of a specified percentage of
‘‘beneficiary proceeds.’’ This option
would most often apply in liability
insurance (including self-insurance
situations, primarily due to policy caps.
For the purposes of this option, the term
‘‘beneficiary proceeds’’ would be
calculated by subtracting from the total
‘‘settlement’’ amount attorney fees and
procurement costs borne by the
beneficiary, Medicare’s demand amount
(for conditional payments made by
Medicare), and certain additional
medical expenses the beneficiary paid
out of pocket. Such additional medical
expenses are specifically limited to
items and services listed in 26 U.S.C.
213(d)(1)(A) through (C) and 26 U.S.C.
213(d)(2). The calculation of beneficiary
proceeds does not include medical
expenses paid by, or that are the
responsibility of, a source other than the
beneficiary. We specifically solicit
comment on how to develop this
process, its efficacy, and whether it
would be utilized. We further request
comment on the calculation of
beneficiary proceeds, the appropriate
percentage(s) to be used, and how the
percentage(s) is/are justified.
Option 7. The Beneficiary Obtains a
Compromise or Waiver of Recovery.
If the beneficiary obtains either a
compromise or a waiver of recovery,
Medicare would have the discretion to
not pursue future medicals related to
the specific ‘‘settlement’’ where the
compromise or waiver of recovery was
granted. If the beneficiary obtains
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additional ‘‘settlements,’’ Medicare
would review the conditional payments
it made and adjust its claim for past and
future medicals accordingly. We
specifically solicit comment on whether
this approach is practical and usable, as
it relates to ‘‘future medicals.’’
Again, we also solicit comment on
additional options we may consider in
order to provide workable solutions for
beneficiaries with respect to resolving
‘‘future medicals’’ obligations.
IV. Collection of Information
Requirements
This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.
V. Response to Comments
Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)
Dated: April 24, 2012.
Marilyn Tavenner,
Acting Administrator, Centers for Medicare
& Medicaid Services.
Approved: May 8, 2012.
Kathleen Sebelius,
Secretary, Department of Health and Human
Services.
[FR Doc. 2012–14678 Filed 6–14–12; 8:45 am]
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Proposed rule.

SUMMARY:

DoD is proposing to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
update and clarify requirements for
unique identification and valuation of
items delivered under DoD contracts.
The proposed rule revises the applicable
prescription and contract clause to
reflect the current requirements.
DATES: Comment Date: Comments on
the proposed rule should be submitted
in writing to the address shown below
on or before August 14, 2012, to be
considered in the formation of a final
rule.
ADDRESSES:

Submit comments
identified by DFARS Case 2011–D055,
using any of the following methods:
Æ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
inputting ‘‘DFARS Case 2011–D055’’
under the heading ‘‘Enter keyword or
ID’’ and selecting ‘‘Search.’’ Select the
link ‘‘Submit a Comment’’ that
corresponds with ‘‘DFARS Case 2011–
D055.’’ Follow the instructions provided
at the ‘‘Submit a Comment’’ screen.
Please include your name, company
name (if any), and ‘‘DFARS Case 2011–
D055’’ on your attached document.
Æ Email: dfars@osd.mil. Include
DFARS Case 2011–D055 in the subject
line of the message.
Æ Fax: 571–372–6094.
Æ Mail: Defense Acquisition
Regulations System, Attn: Mr. Dustin
Pitsch, OUSD (AT&L) DPAP/DARS,
Room 3B855, 3060 Defense Pentagon,
Washington, DC 20301–3060.
Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided. To
confirm receipt of your comment(s),
please check www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).
FOR FURTHER INFORMATION CONTACT: Mr.
Dustin Pitsch, telephone 571–372–6090.
SUPPLEMENTARY INFORMATION:
I. Background
The contract clause at DFARS
252.211–7003, Item Identification and
Valuation, requires unique
identification for all delivered items for
which the Government’s unit
acquisition cost is $5,000 or more and
for other items designated by the
Government. In addition, the clause
requires identification of the
Government’s unit acquisition cost for
all delivered items, and provides
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