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Bankruptcy Sales in the United States
n

Section 363 of Title 11 of the United
States Code
– (b)(1): The trustee (or debtor), after notice and a hearing,
may use, sell, or lease, other than in the ordinary course of
business, property of the estate
– (c)(1): The trustee (or debtor) may enter into transactions,
including the sale or lease of property of the estate, in the
ordinary course of business, without notice or a hearing, and
may use property of the estate in the ordinary course of
business without notice or a hearing

Standard for Court Authorization
n

Sound business justification, business purpose
– Factors taken into consideration by the Court:
• the proportionate value of the asset to the estate as a whole,
• the amount of elapsed time since the filing
• the likelihood that a plan of reorganization will be proposed and
confirmed in the near future
• the effect of the proposed disposition on future plans of reorganization
• the proceeds to be obtained from the disposition vis-a-vis any
appraisals of the property
• which of the alternatives of use, sale or lease the proposal envisions,
and
• whether the asset is increasing or decreasing in value

Additional Requirements
n

363(f): The trustee may sell property under subsection (b) or (c) of this section
free and clear of any interest in such property of an entity other than the estate,
only if—
– (1) applicable nonbankruptcy law permits sale of such property free and
clear of such interest;
– (2) such entity consents;
– (3) such interest is a lien and the price at which such property is to be sold
is greater than the aggregate value of all liens on such property;
– (4) such interest is in bona fide dispute; or
– (5) such entity could be compelled, in a legal or equitable proceeding, to
accept a money satisfaction of such interest.

Advantages to Purchasing Assets in Bankruptcy
n
n
n

Free and Clear of any interest in such property, Section 363(f) of
Title 11
Protection of Court Order
Avoidance of Transfer and Recording Fees, Section 1146 of
Title 11

Chapter 15 in the Bankruptcy Code
n
n

n

Chapter 15 is a new chapter added to the Bankruptcy Code in 2005.
It is the U.S. adoption of the Model Law on Cross-Border Insolvency
promulgated by the United Nations Commission on International
Trade Law ("UNCITRAL") in 1997
Because of the UNCITRAL source for chapter 15, the U.S.
interpretation must be coordinated with the interpretation given by
other countries that have adopted it as internal law to promote a
uniform and coordinated legal regime for cross-border insolvency
cases.

Purpose and Scope of Chapter 15
n

Section 1501(a) of the Code provides that
– The purpose of this chapter is to incorporate the
Model Law on Cross-Border Insolvency so as to
provide effective mechanisms for dealing with
cases of cross-border insolvency with the
objectives of—
• (4) protection and maximization of the value of
the debtor’s assets

Commencement of a Case
n

Section 1528 of the Code provides that

n

After recognition of a foreign main proceeding, a case under another
chapter of this title may be commenced only if the debtor has assets in
the United States. The effects of such case shall be restricted to the
assets of the debtor that are within the territorial jurisdiction of the
United States and, to the extent necessary to implement cooperation
and coordination under sections 1525, 1526, and 1527, to other assets
of the debtor that are within the jurisdiction of the court under sections
541(a) of this title, and 1334(e) of title 28, to the extent that such other
assets are not subject to the jurisdiction and control of a foreign
proceeding that has been recognized under this chapter.

Effect of Recognition of Case
n

Section 1520(a) Upon recognition of a foreign proceeding that is
a foreign main proceeding—
– (2) sections 363, 549, and 552 apply to a transfer of an
interest of the debtor in property that is within the territorial
jurisdiction of the United States to the same extent that the
sections would apply to property of an estate;
– (3) unless the court orders otherwise, the foreign
representative may operate the debtor’s business and may
exercise the rights and powers of a trustee under and to the
extent provided by sections 363 and 552; and

What relief can the Bankruptcy Court grant?
n

n

Section 1521(a) Upon recognition of a foreign proceeding, whether main or
nonmain, where necessary to effectuate the purpose of this chapter and to
protect the assets of the debtor or the interests of the creditors, the court may, at
the request of the foreign representative, grant any appropriate relief, including
—
– (5) entrusting the administration or realization of all or part of the debtor’s
assets within the territorial jurisdiction of the United States to the foreign
representative or another person, including an examiner, authorized by the
court;
Section 1521(b) Upon recognition of a foreign proceeding, whether main or
nonmain, the court may, at the request of the foreign representative, entrust the
distribution of all or part of the debtor’s assets located in the United States to the
foreign representative or another person, including an examiner, authorized by
the court, provided that the court is satisfied that the interests of creditors in the
United States are sufficiently protected.

Chapter 15 Bankruptcy Cases Involving 363 Sales
n

n

n

In re Tri-Continental Exchange, 349 B.R. 627 (2006) (Section
363 applies, and as a consequence cash collateral cannot be
used without permission)
In re Chiang, 437 B.R. 397 (2010) (The recognition of a foreign
proceeding as a main proceeding brings statutory benefits to the
debtor such as section 363 apply to transfer of interest of the
debtor in U.S. property)
In re Elpida Memory, Inc., 2012 WL 6090194 (foreign
representative to prevail they must prove by preponderance of
the evidence that Elpida’s entry into transactions subject to the
Rambus Motion and Micron Motion as it pertains to assets
located in the territorial jurisdiction of US was a sound exercise
of the Trustee’s business judgment as required under Section
363(b))

Chapter 15 Bankruptcy Cases Involving 363 Sales
(continued)
n

n

n

In re Fairfield Sentry Ltd., 484 B.R. 615 (2013) (The sale did
not involve transfer of interest of debtor in property, therefore
does not warrant a plenary a §363 review as foreign
representatives seeks)
In re British American Ins. Co. LTD., 488 B.R. 205 (2013) (the
Court could not approve a sale of an asset owned by a foreign
debtor and located outside the territorial jurisdiction of US)
In re Qimonda AG, E.D. Virginia Bankr. Court, Case No.
09-14766, Docket No. 254 (2010) (any sales of Patents
conducted pursuant to German procedures shall not be made
“free and clear” of any interests under §363(f)).

Impact of Cases on Bankruptcy Sales
n
n
n
n
n

Sales are governed by distinct legal regimes depending on the location
of the asset
Determine which laws and procedures apply to the transaction or sale
Determine which person or entity has the legal authority to sell the
asset
Determine what parties may asset a claim to the assets
Application of Section 363 in Chapter 15 in U.S. opens opportunity for
distressed asset purchasers, including ability to acquire assets with
benefits
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