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Good morning, President McGuire, Sister 

Margaret, faculty, staff, fellow members of the Class 

of ’67, and, most important of all, students of Trinity 

Washington University. I´d like to say that not so 

many years ago I was sitting where you are now, 

never imagining I would address a Trinity audience.  

However, that is only partially true: many years have 

gone by since my student days at Trinity.  But I 

certainly never imagined I´d be up here someday.   

I want to talk to you about a process with which 

I´m sure you are familiar: the inevitability of change 

and, at the same time, how institutions that are 
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strong, with solid foundations, can change and 

remain true to themselves.     

 When the Sisters of Notre Dame de Namour 

decided to establish a College for young Catholic 

women in 1897, they were taking a stand on a 

question of basic rights and dire need. Their mission 

was clear: educate young women to take charge of 

their lives, to be independent, to be able to act 

according to their own ideas and visions.  

And then, a great depression, the vote for 

women, two world wars, the Cold War, the civil 

rights movement, women´s liberation…  As the years 

went by, Trinity began to wonder about its mission.  

Not to doubt, but to wonder.  And that was good, 

because wonder is a wonderful thing – it broadens 
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the mind and primes the spirit and opens the eyes to 

look beyond the normal, to see what is needed, in 

contrast to what is.  And so, Trinity found its ―new‖ 

calling, its ―new‖ mission.  But guess what? It´s back 

to the future all over again: Trinity´s mission hasn´t 

really changed.  It´s still about educating women 

who otherwise would most probably not have the 

opportunity of higher education. Exactly what the 

Sisters decided to do in 1897!  Once again, it´s a 

question of need, of basic rights. It´s about giving 

women the means to take charge of their lives.  

 Institutions like Trinity aren´t the only ones that 

have had to rethink their role in society and 

restructure the way they do their job, the way to be 

true to their mission. I serve in one of those 
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institutions, the Judiciary, and I would like to share 

with you what we are doing to remain true to our 

mission, that apparently simple and yet incredible 

difficult mission: to assure Justice for all.  In recent 

years many court systems have come to realize that 

if we are to be true to this mission we must open our 

courts to those who need justice the most. 

 The U.S. Census Bureau’s last estimates were 

that in 2013, 14.5% of the population of the United 

States lived below the poverty line.1  In Puerto Rico, 

45.1% of the total population of the island lived 

                                                           
1 U.S. Census Bureau, Income and Poverty in the United States: 
2013, Current Population Reports, Issued September 2014.  
Available at: 

http://www.census.gov/content/dam/Census/library/publications
/2014/demo/p60-249.pdf (last visit November 8, 2014; 9:04 am).   

http://www.census.gov/content/dam/Census/library/publications/2014/demo/p60-249.pdf
http://www.census.gov/content/dam/Census/library/publications/2014/demo/p60-249.pdf
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below the poverty line in 20122. Close to half our 

population! These figures are both impressive and 

highly alarming.   

What does it mean to live below the poverty line?  

The first thing we think about is the relationship 

between poverty and crime, which has been the 

subject of many studies. In 1991,3 50% of the 

inmate population in the United States reported an 

income of less than $10,000 before being convicted 

                                                           
2 2008-2012 American Community Survey 5-Year Estimate, U.S. 
Census Bureau. Available at:  

http://factfinder2.census.gov/faces/nav/jsf/pages/community_fac
ts.xhtml (Last visit November 8, 2014; 9:13 am). 

3 Bureau of Justice Statistics, Survey of State Prison Inmates, 1991, 
U.S. Department of Justice.  Available at: 

http://www.bjs.gov/content/pub/pdf/SOSPI91.PDF (last visited 
November 14, 2014).  

http://factfinder2.census.gov/faces/nav/jsf/pages/community_facts.xhtml
http://factfinder2.census.gov/faces/nav/jsf/pages/community_facts.xhtml
http://www.bjs.gov/content/pub/pdf/SOSPI91.PDF
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and in 2003,4 68% of inmates in the United States 

did not have a high school diploma.   

In Puerto Rico, a report issued by our Planning 

Board in 2003 showed that 72.1% of persons 

convicted of murder lived in poor communities or in 

public housing. People in these communities are 

also most often the victims of crime.   The shadow of 

poverty is clearly present in the high rate of crime in 

the island.   

 And what about civil matters? Breach of 

contract, problems with housing, rent and landlord-

tenant disputes, unhealthy living conditions, 

divorce, children´s custody and maintenance, lack of 

                                                           
4 Bureau of Justice Statistics, Education and Correctional 
Populations, U.S. Department of Justice.  Available at: 
http://www.bjs.gov/content/pub/pdf/ecp.pdf (last visited 
November 14, 2014).  

http://www.bjs.gov/content/pub/pdf/ecp.pdf
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opportunities in education and jobs —poverty is 

often the cause of many of these problems and it 

certainly makes dealing with them more difficult.  

Poor people should be able to bring their pleas 

before the courts and the courts should be able to 

decide their cases. But, what is really happening? 

Does this vulnerable population really have access to 

justice? Is our judicial system ready to understand 

the problems that underlie the issues they bring 

before the courts??   

 Our Constitutions, our laws, and the system of 

rights and liberties that was built upon them, are 

based on the ideal of a society that is homogeneous, 

and laws that are directed strictly towards the 

common good, as defined by the moral consensus of 
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that society. This ideal is a myth.  Society was 

constructed to protect the rights and liberties of a 

group that has been historically white, economically 

solvent, and male, with a Judeo-Christian religious 

background.   

So, if the society to which our Constitutions and 

laws aspire is really a myth, what is the reality?  In 

reality, our society is divided into different groups, 

whose members are united by common interests, 

sympathies, objectives, and, very often, by common 

struggles. Many of these groups are bound by 

profound, life conditioning and historical reasons, 

such as race, ethnicity, culture, gender, sexual 

preference or economic conditions. These result in 

strong, permanent bonds.  Of course, there are other 
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groups, such as the one you belong to, as students; 

and professional groups that are based on protecting 

specific interests.  These may be less durable, their 

bonds not as strongly felt.  This is our reality: society 

is, in effect, a cluster of different communities. 

 In the professional group or community to which 

I belong, this reality begs the question of justice.  

What is justice?  How do we address the claims for 

justice of so many different people and so many 

different communities?  Almost immediately, this 

question clashes with the concept of the rule of law 

and the idea that the law is completely neutral and 

isolated from the struggles of power in society.   

This idea of neutrality is the corner stone for the 

approach to law taught in the majority of our law 
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schools.  In simpler words, it focuses on the law as it 

is, and not as it should be.  At its most extreme, it 

reduces the interpretation of the law to an almost 

mechanical exercise of constructing the facts and 

comparing them to the applicable laws in order to 

obtain a result that should be, by definition, ―just‖.  

This is the vision expressed by Chief Justice Roberts 

in 2005 before the Senate Committee on the 

Judiciary: ―Judges and justices are servants of the 

law, not the other way around.  Judges are like 

umpires.  Umpires don´t make the rules; they apply 

them. … [I]t´s my job to call balls and strikes and 

not to pitch or bat‖.5   

                                                           

5 http://www.cnn.com/2005/POLITICS/09/12/roberts.statement/ 

 

http://www.cnn.com/2005/POLITICS/09/12/roberts.statement
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Law professors call this a ―positivist‖ approach. 

This means that the law is limited to its words, to its 

text, and that lawyers and especially judges, should 

limit their analysis to the meaning of those words. 

The function of judges then is, at least in theory, to 

apply the law. This approach completely fails to 

recognize that our modern society is more complex 

than a simple baseball game. It doesn’t take into 

account the difficulties that people and communities 

face when they lack the resources to seek justice in 

our courts.  It is, as professor Duncan Kennedy, 

says,  ―willfully blind to substantive inequality‖.6      

                                                           
6 Duncan Kennedy,  Legal Education as Training for Hierarchy,  in 
David Kairys, ed., The Politics of Law – A Progressive Critique, rev., 
ed. (Pantheon Books, New York, 1990).  
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What does this mean?  Basically, that you will 

find justice in the courts if you have the money to 

pay a lawyer and whatever expert testimony the case 

requires, to deal with the time deducted from your 

salary to go to court numerous times, even before 

trial, to respond adequately to requirements of 

discovery, to be deposed or pay for a deposition, and 

so on.  

Is this really ―access to justice?‖ Access to 

justice has been defined as the set of conditions that 

allow the equal use of laws and procedural 

mechanisms to prevent the violation of rights, to 

secure legal remedies and to resolve controversies.7  

There can´t be access to justice if you can´t even get 

                                                           
7
 Dissertation by Efrén Rivera Ramos, published in XXII Conferencia Judicial y Primer Congreso Acceso a la Justicia, 

Las Múltiples caras del acceso a la Justicia. 
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a court to hear your case or if you don´t even know 

that such a thing is possible. 

There is another aspect of ―access to justice‖ 

that questions what happens when people have been 

able to bring their cases before the courts despite all 

these problems:  once they are there, do they really 

obtain a just outcome when the judge simply applies 

the formal norms and procedures of law, or is 

something else needed to satisfy their cry for justice?  

 During all these years serving in the Supreme 

Court of Puerto Rico, and before that, as a judge in 

our appellate court, I´ve come to the conclusion that 

the answer to that question is, simply, no. 

Experience has taught me that the social and 

cultural relevance of a specific problem cannot be 
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completely defined and understood when we leave 

the controversy exclusively in the hands of the law. 

The possibility that a poor family may have a right to 

possess a piece of land, even though it has no title; 

or the adoption of an employment law that 

guarantees a peaceful working environment by 

limiting the freedom of speech of its workers, require 

a broader analysis.  

Traditional legal reasoning works by applying 

two basic dichotomies, based on determining what is 

―legal‖, as opposed to ―illegal‖, and on the idea of 

―rights‖, as opposed to ―duties‖. Legal discourse tries 

to solve problems of rights and remedies mostly by 

recurring to a logic based on these dichotomies.  In 

this way the conflict is defined in safe, 
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understandable terms and its limits are clearly 

described.    

Unfortunately, this type of reasoning is not 

enough to obtain just results. When we use it to 

limit our analysis of a difficult controversy, the social 

dimension of the problem is inevitably excluded.  

When we set limits we don´t just describe what is 

included; we also determine what should be 

excluded. As a result, the legal process excludes 

other knowledges, other approaches, other ways of 

dealing with a problem, and of producing a just or 

more reasonable outcome.8  

                                                           
8 Erika Fontanez-Torres, a professor at the University of Puerto 
Rico, and I very proudly say, one of my former law clerk, calls this 
the totalizing effect or ―colonization‖ of legal discourse. Érika 
Fontánez Torres, La Pretensión Totalizadora del Derecho: 
Juridificacion de Controversias en Puerto Rico, 5 Rev. Elec. Inst. 
Gioja (2001).  Available at: 
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In legal reasoning, the objective of this process of 

inclusion/exclusion is to comply with a perceived 

requirement of neutrality. In order to attain this 

objective, legal discourse empties itself of all ethical 

or social content, and the underlying conflicts that 

are present in all controversies become irrelevant to 

the solution of the problem.   

 The result of this process is, simply put, silence 

and invisibility.  Many people today are silenced by 

the law and its processes.  They are invisible, as 

women, blacks and other minorities have been 

during much of history.  They are invisible, as are 

many immigrants today who lack resources and 

                                                                                                                                                                                           

http://www.derecho.uba.ar/revistagioja/articulos/R000E01A005_0
054_p-d-politica-y-filosofia.pdf (last visit November 8, 2014; 5:01 
pm). 

http://www.derecho.uba.ar/revistagioja/articulos/R000E01A005_0054_p-d-politica-y-filosofia.pdf
http://www.derecho.uba.ar/revistagioja/articulos/R000E01A005_0054_p-d-politica-y-filosofia.pdf
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even the most basic understanding of their rights, so 

that they cannot seek justice in a court of law.   

If we are to truly administer justice, Judges 

must try to avoid the neutralizing effect of traditional 

legal reasoning.  We must be aware of the 

background and the circumstances that surround 

the controversies that are submitted to our courts, 

and try to understand the social complexity of the 

problems.  We must understand the people who 

come before us and this often means understanding 

the communities to which they belong.  Otherwise, 

legal discourse and its simplifying rationality will 

neutralize the complexity of the controversies, and 

exclude other rationalities that could help attain a 

fair outcome.  
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  Judges who are not responsive to this reality, 

who believe that the law is only found in legislation 

and precedents, become promoters of the status-quo, 

and deprive the judiciary of its crucial role in the 

pursuit of a more democratic and equal society.   

 Having said that, let’s add a little perspective. 

The courts and the legal system exist for a reason 

and I don´t propose to do away with them.  There are 

norms and values to which courts are bound that 

are very important for our system.  Among them, the 

notion of the certainty of the law and judicial 

independence and impartiality; these give people 

confidence that the legal system can really solve 

their problems.  And then there is the fact that laws 
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are enacted by the political branches of the State, 

who are the legitimate representatives of the People.  

So, the crucial question is, how can judges make 

impartial decisions, how can they be true to the law 

and to precedents so as to provide stability, and at 

the same time take into account the particular 

circumstances of the persons or communities that 

come before them? Can we do both? 

 Obviously, the best scenario would be for the 

legislature to enact laws that promote 

comprehensive public policies in favor of vulnerable 

communities and groups, and that establish the 

conditions that are needed for their members to have 

true access to justice.  Unfortunately these types of 

laws are not that common.   
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 In Puerto Rico, as in other jurisdictions, the 

Judicial Branch is trying to offer new responses to 

the problems of access to justice. For example, we 

established a specialized section for family matters 

and minors. The idea is to look closely at the family 

situations that lead to delinquency and not just 

decide on the legality of the minor’s conduct. 

Specialized sections on domestic violence and 

certain cases related to drug abuse, are two 

additional responses to the need to deal with the 

problems and not just rule on conduct forbidden by 

law. Special procedures are being developed for 

mental health cases, homeless persons and other 

cases that arise from basically social problems.  
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All these programs deal in a nontraditional 

manner with important problems that affect Puerto 

Rican society by addressing the special 

circumstances of the people involved.  Instead of 

simplifying matters by applying the legal/illegal or 

rights/duties dichotomies and eliminating the social 

context, these initiatives embrace the social 

complexity that usually lies at the root of these 

situations.  By incorporating social workers, medical 

and psychological teams, personnel from the 

Department of the Family, legal services, and 

coordinating with the Police Department and District 

Attorney’s Office, these programs use procedures 

that are less formal and more flexible.  The idea is to 

help solve the real problems that affect the 
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individuals that participate in the program. So far 

the results are very promising. The drug abuse or 

Drug Court program, for instance, has achieved a 

significant reduction in the relapse rates of its 

participants.   

 These concerns bring us to the idea of empathy.  

This is certainly not a term that´s widely used in 

legal discourse.  Lawyers, and particularly, judges, 

aren´t supposed to empathize; we´re supposed to 

apply the rule of law, a supposedly neutral process.  

If the courts are to transcend this idea of neutrality, 

this adherence to abstract rules, which is the basis 

of most legal education, judges must get to know the 

communities and the people that seek redress in the 

courts. That is why our Judicial Academy has 
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sponsored meetings between judges and community 

leaders that have been both frank and respectful on 

both sides and contributed to mutual understanding 

of the communities’ needs and the limits of the 

judicial function. And our recently created Advisory 

Commission on Access to Justice is composed of 

persons from all walks of life who meet once a month 

in order to come up with creative proposals. 

True access to justice can only be achieved when 

a judge uses the law, not as an end in itself, but as a 

tool for justice. This requires a perspective that is 

respectful and empathetic, that provides hope of 

justice and deepens trust in the judiciary.   

An essential part of this process is recognizing 

and acknowledging our own prejudices. After all, 



 
 

24 
 

judges are human beings, we all have opinions and 

fears, and we are not immune to prejudices.  As 

individuals, we must recognize and control our 

subjectivities in order to pass judgment on others.  

To assure equal access to justice, judges must 

see society as it really is: difficult, unequal, 

struggling.  Our objective should be to understand 

the reality of disadvantaged or vulnerable individuals 

and communities, and the obstacles they face on the 

road to justice.   

If society is to be more than a space for 

competition and survival of the fittest, it is not 

enough to be umpires at a baseball game.  It is not 

even enough to have faith in Justice as a beautiful 
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and ethereal concept.  We must seek justice, nurture 

it, harvest it and be willing to share it with others.  

We have come a long way from the formal notion 

of equality, from the idea that the eighteenth century 

concept of ―being free and equal under the law‖ is 

enough. We know the detrimental effects that this 

concept of formal equality, as opposed to real 

equality, has on marginalized groups.  In the end, 

access to justice depends on our capacity to see and 

feel with those who are silently excluded and socially 

invisible. 

When Nobel Prize Winner Gabriel García 

Márquez was asked to address his high school 

graduating class, he began by telling them: ―I 

haven´t come to give a speech‖. Like him, I didn’t 
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come to Trinity to give a speech, but to invite you to 

think about the need for a judicial system that is 

responsive to the circumstances and the realities of 

the different communities and persons that come 

before the courts and that assures that they will, 

indeed, be able to find justice in the courts. 

Justice shouldn´t be blind, neutral, and 

mechanical. We need a new Themis – a new Lady 

Justice that’s not blindfolded, who instead looks at 

the facts with eyes that see and listens with ears 

that truly hear. 

Questions of justice should be approached in 

terms of what should be, instead of what is.  This is 

difficult, because there are good and valid reasons 

for our system of laws, and the temptation of 
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neutrality is always present.  But it´s not impossible: 

it only requires a reasonable degree of objectivity, a 

little empathy toward our fellow human beings, and 

the courage to recognize that our reality is much 

more complex than a baseball game. 


