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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF PUERTO RICO 

 
  
PAN AMERICAN PROPERTIES CORP.; 

PAN AMERICAN GRAIN CO. INC.; 
PAN AMERICAN GRAIN MFG, CO. INC. 

Plaintiffs 
 

v. 
 

MAYOR CARMEN YULÍN CRUZ SOTO 
AND THE AUTONOMOUS 

MUNICIPALITY OF SAN JUAN. 
Defendants 

 

 
  Civil Case No. 19-cv-01018 
 
 
 
 

Subject: DECLARATORY JUDGMENT,   
              PRELIMINARY INJUNCTION, 
              AND DAMAGES. 

 
VERIFIED COMPLAINT1 FOR A TEMPORARY RESTRAINING ORDER, 

INJUNCTIVE RELIEF AND DAMAGES 

 
PAN AMERICAN PROPERTIES CORP., PAN AMERICAN GRAIN CO. INC., and 

PAN AMERICAN GRAIN MANUFACTURING CO. INC., (collectively referred to as 

“PAN”) file this Complaint for a Temporary Restraining Order, Injunctive Relief and 

Damages against Defendant MUNICIPALITY OF SAN JUAN and MAYOR CARMEN 

YULÍN SOTO in her official capacity (collectively referred to as “Defendants” or the 

“Municipality”) and in support thereof hereby STATE, ALLEGE and PRAY: 

 
I. INTRODUCTION 

PAN brings this action against the Municipality of San Juan for Declaratory 

Judgment, Injunctive Relief and Damages under the First and Fourteenth Amendments 

of the constitution of the United States and 42 USC §1983. PAN’s rights are being 

infringed upon by the recently promulgated Municipal Ordinance No. 4, 2018-2019 Series, 

in a manner that violates due process and Plaintiffs’ right to equal protection under the 

law, and as a result unlawfully restrains PAN’s commercial speech.  

                                                
1 See the Unsworn Declaration of attached hereto as Exhibit A. 
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Specifically, the Municipality is currently engaged in a concerted effort to suppress 

and restrain PAN’s constitutionally protected commercial speech during the “Fiestas de 

la Calle San Sebastián” (henceforth “FCSS”) by applying an unreasonable content-based 

restriction to that speech in violation of the First Amendment. The Municipal Ordinance 

No. 4, 2018-2019 Series is also unconstitutional as it establishes an overbroad territorial 

in its regulations of commercial speech during the FCSS.  

The Municipality is applying its restrictions to free speech targeting commercial 

promotions and advertisement, in an effort to shut down PAN’s and other similar situated 

merchants’ commercial efforts at the FCSS, in clear violation of PAN’s civil rights, while 

allowing certain non-commercial actors as well as FCSS’s commercial sponsors to freely 

continue with their own promotional efforts.  

Ultimately, the Municipality intends to shut down the ability of PAN and other 

similar situated merchants to promote and sell their products at the FCSS and is blatantly 

and willfully ignoring Puerto Rico’s Federal District Court Opinion and Order of December 

10, 2018, Pan American Properties, Inc. et al. v. Municipality of San Juan et al. Civil Case 

No. 18-CV-01017-PAD. [See ECF No. 49] 

II. NATURE AND BASIS OF ACTION 

1. This is an action for the impairment of contractual obligations under Section 10 of 

the Constitution of the United States of America, the impairment of commercial speech 

under the First Amendment of the Constitution of the United States of America, and the 

violation of the preemption doctrine under Article 6 of the Constitution of the United 

States of America. 

2. PAN seeks a temporary restraining order, a preliminary and permanent injunction, 

pursuant to Rule 65 of the Federal Rules of Civil Procedure. The requested Order would 
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instruct Defendants to immediately cease and desist from their explicit and deliberate 

efforts to impede PAN’s freedom of commercial speech and from posing illegal barriers, 

undue restrains and prohibitions to PAN’s and other similarly situated merchants’ 

commercial speech through Municipal Ordinance No. 4, 2018-2019 Series approved on 

November 3, 2018 (hereinafter, the “Municipal Ordinance No. 4”). See Exhibit 1 - 

Municipal Ordinance No. 4 and its certified transaltion. 

3. PAN also seeks declaratory relief, which may be granted under the Declaratory 

Judgment Act, 28 U.S.C. secs. 2201-2202, and Rule 57 of the Federal Rules of Civil 

Procedure.  

4. PAN invokes federal statute 42 USC §1983 against defendant for their explicit 

efforts to deliberately impede PAN’s freedom of commercial speech and illegal barriers, 

undue restrains and prohibitions as imposed under the Municipal Ordinance No. 4.   

5. Finally, PAN seeks recovery of its damages and attorney’s fees and costs. 

III. THE PARTIES 

6. PAN AMERICAN PROPERTIES CORP., PAN AMERICAN GRAIN CO. INC., and 

PAN AMERICAN GRAIN MANUFACTURING CO. INC. are corporations organized 

pursuant to the laws of the Commonwealth of Puerto Rico (referred to as “PAN”). PAN’s 

principal place of business is located at 9 Claudia Street Amelia Industrial Park 

Guaynabo, Puerto Rico 00934. At all relevant times relevant to this complaint, PAN 

AMERICAN PROPERTIES CORP., manufactures, promote, distribute and markets 

consumer products bearing the Gasolina, Salsa Rico and Space Gang brands, PAN 

AMERICAN GRAIN MANUFACTURING CO. INC.  promotes, distributes and markets 

the Arroz Rico brand, and PAN AMERICAN GRAIN MANUFACTURING CO. INC. 

promotes, distributes and markets the Café Mami, Café del Patio and Harina Rico brands 

and trademarks.  
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7. The autonomous Municipality of San Juan is a legal government entity created in 

accordance with PR Laws Ann. Tit 21 Section 4003 with legal, legislative, and fiscal 

capacity in all matters and that exists separately from the Government of the 

Commonwealth of Puerto Rico.  

8. Defendant Carmen Yulín Cruz Soto is the mayor of the Municipality of San Juan 

and she is joined in the present action only in her official capacity. 

IV. JURISDICTION 

9. This action is brought, and jurisdiction lies pursuant to 42 U.S.C. § 1983, as 

amended, Article 6, First, and Fourteenth Amendments of the United States 

Constitution, 1 U.S. Const. art. VI, Amends. I, XIV.  

10. The proper venue for this case lies in this Court, as all individual parties are 

residents of Puerto Rico, the Municipality of San Juan’s principal place of business is 

Puerto Rico, and the causes of action are taking place in Puerto Rico, 28 U.S.C. §1391 

and 1400.  

V. STATEMENT OF FACTS 

 
11. The “Fiestas de la Calle San Sebastián” (FCSS) is a five-day event that 

encompasses events that include commercial, cultural and artistic elements promoting 

Puerto Rican culture. It is held in Old San Juan, on the third week of January.  

12. The FCSS is a national and internationally renowned celebration, and by some 

estimates, each year more than one million people are expected to attend. Therefore, 

the FCSS provides merchants with a unique opportunity to promote and sell their 

products. 

 

Case 3:19-cv-01018   Document 1   Filed 01/08/19   Page 4 of 20



-5- 
 

13. This year, the FCSS are scheduled to begin on January 16, 2019 thru January 20, 

2019.   

14. For many years, PAN like other merchants, businesses, and distributors has 

engaged in commercial activities throughout the five-day event, including but not limited 

to distributing promotional materials, displaying advertisements, and sponsoring parties.  

15. Last year, PAN sued the Municipality of San Juan pursuant to 42 U.S.C. §1983, 

challenging the constitutionality of the Municipal Ordinance No. 12, 2017-2018 Series 

(“2018 Ordinance”) in connection with the 2018 FCSS. See: Pan American Properties, 

Inc. et al. v. Municipality of San Juan et al. Civil Case No. 18-CV-01017-PAD. 

Specifically, the challenges revolved upon the validity of restrictions on commercial 

speech imposed in various sections of said Ordinance.  

16. The Honorable Court issued a temporary restraining order and a preliminary 

injunction hearing which was held on January 16, 2018 through January 17, 2018, and 

this Honorable Court granted in part and denied in part PAN’s request for preliminary 

injunction in open court.  

17. Subsequently, on December 12, 2018, this Honorable Court issued an Opinion 

and Order. See 18-CV-01017-PAD, ECF No. 49 (“Opinion and Order”). 

18. The Opinion and Order held that the Municipality’s 2018 Ordinance permit 

requirement scheme failed to set forth narrow, objective, and definite criteria to guide 

government officials in considering whether a permit should be issued, and as a result, 

the challenged sections fell squarely within the ambit of unconstitutionality. See 18-CV-

01017-PAD, ECF No. 49, Pg. 51.  

19. On November 3, 2018, the Municipality of San Juan’s Legislative Assembly, 

approved Municipal Ordinance No. 4 2018-2019 Series, (“Municipal Ordinance No. 4”) 

to regulate the 2019 FCSS.  
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20. Notwithstanding this Honorable Court’s Opinion and Order, Municipal Ordinance 

No. 4 maintains the same prohibitions and restrictive regulations which unreasonably 

limits PAN’s and others similarly situated merchants’ freedom of commercial speech 

protected by the First Amendment.  

21. Municipal Ordinance No. 4 further deprives PAN of its right to position, market, and 

distribute and/or sell its products during the limited period of the FCSS. 

• Municipal Ordinance No. 4 

22. The Municipal Ordinance No.4 preamble states the alleged public interest pursued 

as follows:  

Ensuring the safety and protection of the people who will participate 
in the Festival is a compelling interest for the Municipality of San 
Juan. Accordingly, the orderly and reasonable regulation of a mass 
activity as large as the San Sebastian Street Festival is based on 
the power of the state’s interest to protect the health and welfare of 
the thousands of people, both national and foreign, who will be 
visiting us during the festival. 

 
23. Section No. 7 (A) of Municipal Ordinance No. 4 states as follows:  

Distribution of promotional products or samples of commercial 
products in the area of the island of San Juan during the San 
Sebastian Street Festival without written authorization from the 
Permits Office of the Autonomous Municipality of San Juan is 
prohibited. Commercial product shall be understood as every good 
that can be the object of a purchase and sale or financial 
transaction.  
 

24. Section No. 7 (A) of Municipal Ordinance No. 4 represents an unconstitutional prior 

restraint on freedom of speech, since it is not content-neutral on its face.  

25. Section No. 7 (A) of Municipal Ordinance No. 4 constitutes content-based 

regulation of speech and is subject to judicial strict judicial scrutiny. See. Playboy 

Entertainment Group, Inc., 529 U.S. 803, 813 (2000).  

26. Section No. 7 (B) of the 2019 Ordinance states as follows:  
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Installing, using, presenting or elevating any kind of promotional 
inflatables of any item or product is prohibited in the areas of Old 
San Juan, La Puntilla and La Perla, pursuant to the provisions of 
the Joint Permit Regulation for Construction Works and Land Uses 
of the Planning Board in relation to signs allowed in historical sites 
and zones, historical properties and in the perimeter of recreational 
park. See [cite] 

 
27. Section No. 7 (B) of Municipal Ordinance No. 4 represents an unconstitutional prior 

restraint on freedom of speech, since it restraints the use of promotional inflatables 

during the FCSS. Furthermore, the restrictions imposed on businesses’ advertisements 

is more extensive than necessary to meet the asserted municipal interest, and it does 

not directly advances said interests.   

28. Section No. 7 (C) of the 2019 Municipal Ordinance No. 4 states as follows:  

Temporary signage on public facades or any public space, including 
temporary signage for the purpose of being seen from the outside through 
glass is prohibited, unless there is an authorization from the Permits Office 
of the Municipality of San Juan. 

 
29. Section No. 7 (C) of Municipal Ordinance No. 4 represents an unconstitutional prior 

restraint on freedom of speech, since the restrictions imposed on businesses’ 

advertisements is more extensive than necessary to meet the asserted municipal 

interest, and it does not directly advances said interests.   

30. Section No. 7 (D) of the 2019 Municipal Ordinance states as follows:  

Likewise, the deployment of business troupes [comparsas] promoting any 
product is prohibited, unless they have authorization from the Municipal 
Permits Office. Anyone in violation of the provisions stated herein will be 
subject to an administrative fine of two thousand dollars ($2,000.00) per 
incident, and in the event of business troupes, the company the product of 
which is being promoted shall be given an administrative fine of five 
thousand dollars ($5,000.00) per incident. 
  
Furthermore, each person who is part of the business troupe shall be given 
an administrative fine of one thousand dollars ($1,000.00). To that end, any 
uniformed person shall be deemed to be a member of the business troupe 
if the uniform promotes the product advertised by the troupe, and any 
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musician who is part of it for the purpose of promoting a product shall also 
be deemed to be a member of the business troupe. 
 

31. Section No. 7 (D) of Municipal Ordinance No. 4 constitutes content-based 

regulation of speech and is subject to strict judicial scrutiny. 

32. Section No. 7 (E) of the 2019 Ordinance states as follows:  
 

The use of speakers, loudspeakers or screens during the days of the 
Festival for the purpose of projecting sound, images or lights directly outside 
the establishments is also prohibited. This provision shall apply both to the  
individual or entity and/or business being promoted, the organizer and/or  
sponsor of the activity and/or meeting, and the owner of the establishment 
or residence from where the speakers, loud speakers and/or screens are 
being used. To that end, all of them will be separately and independently 
subject to fines of five thousand dollars ($5,000.00) per incident. Citizens 
safety is a compelling interest of the Municipality; thus, the purpose of the 
prohibition is to prevent the crowding of people that this type of activity 
generates in front of the establishments, blocking adequate emergency flow 
of people and vehicles. 

 
33. Section No. 7 (E) of Municipal Ordinance No. 4 represents an unconstitutional prior 

restraint on freedom of speech, since the restrictions imposed on businesses’ 

advertisement is more extensive than necessary to meet the asserted municipal 

interest, and it does not directly advances said interests.   

34. Section No. 8 (A) of the Municipal Ordinance No.4 states as follows:  

It is prohibited for merchants and residents to rent or lend their 
balconies to display announcements, commercial advertising 
and/or products without having the proper permits issued by the 
Permits Office of the Municipality of San Juan. 
  
The Permits Office of the Municipality will assess applications for 
permits to distribute goods and promotional products, as well as the 
use of the balconies for commercial and business troupe purposes, 
using guides and criteria prepared by the Permits Office and 
approved under this Ordinance. Every permit issued must be based 
on security considerations for the general public, taking into account 
the mass element object of the Festival. 
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35.  Section No. 8 (A) of Municipal Ordinance No. 4 represents an unconstitutional 

prior restraint on freedom of speech, since the restrictions imposed on businesses’ 

advertisement is more extensive than necessary to meet the asserted municipal 

interest, and it does not directly advances said interests.   

36. In part, Section No. 8 (A) of Municipal Ordinance No. 4 constitutes content-based 

regulation of speech and is subject to strict judicial scrutiny. 

37. Section No. 26 of the Municipal Ordinance No. 4 states as follows:  

Any application for permits for business troupes distribution and/or 
arrangement of promotional material, use of balconies and other 
commercial activity mentioned in Sections 7 and 8 of this 
Ordinance, must be submitted to the Permits Office of the 
Municipality within thirty (30) days counted from the moment this 
Ordinance becomes effective, which is ten (10) days after its 
publication in at least one newspaper of general and regional 
circulation, pursuant to Act No. 81 – 1991, Article 2003, as 
amended, known as the “Autonomous Municipalities of Puerto Rico 
Act.” Official Festival sponsors and/or contractor of the 
Municipality will be exempt from complying with the term 
stated above. (emphasis added) 
 

38. Section No. 26 of Municipal Ordinance No. 4 represents an unconstitutional prior 

restraint on freedom of speech, since it arbitrarily regulates how businesses can handle 

advertising, promotional items and promotional events during the FCSS. 

39. Section No. 26 of Municipal Ordinance No. 4 constitutes content-based regulation 

of speech and is subject to strict judicial scrutiny. 

40. In a futile effort to comply with the Opinion and Order, the Municipality of San Juan 

included within Municipal Ordinance No. 4, a section entitled: Section 31. “Guidelines 

from The Permits Office To Assess And Grant Applications, Authorizations, Permits And 

Licenses For Commercial Purposes for The 2019 San Sebastian Street Festival” (the 

“Guidelines”). 
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41. The Guidelines includes the information required by the Municipality from 

applicants in order to authorize them to promote and distribute commercial items, as 

well as displaying promotional signs and inflatables. Additionally, the Guidelines state 

the alleged municipal interest that is sought with the regulatory scheme.  

42.  The Guidelines provides as follows:  

a. Promotional Inflatables 
  

i. Purpose: To Ensure the health and safety of residents, merchants 
and citizens attending the Festival, as well as to preserve the urban 
scenic quality of the tourist and historical area of Old San Juan.  

ii. Certification of an engineer or architect must be available for 
promotional inflatables larger than 8’ x 8’ x 8’.  Guidelines, IV. 
Permits, a. Requirements and Issuance, iii. Assessment criteria, (3), 
page. 32.  

iii. Information Required: Size (length x width x height); material; 
address of the property where it will be placed; specific location, 
sketch or graphic design; written authorization from the owner of the 
property. Guidelines, IV. Permits, a. Requirements and Issuance, ii. 
Application and Requirements, (1 – 6) page. 31 

 
 

b. Promotional Products 
 

i. Purpose: To Ensure the health and safety of residents, merchants 
and citizens attending the Festival, as well as to preserve the urban 
scenic quality of the tourist and historical area of Old San Juan and 
control solid waste generated during the Festival.  Id. B. Permit to 
Distribute Promotional Products, i. Purpose, page. 32.  

ii. Information Required: Detailed description (size and content) of the 
products, with a picture of the product; material the product is made 
of; location(s) and time when the product will be distributed; written 
authorization from the company being represented. Id. Ii. Application 
and Requirements (1 – 4), page. 33 

iii. Assessment criteria: If the products can pose a risk to people, 
animals, public and private property, and the environment; the 
degree of potential of environmental pollution or the generation of 
solid waste in the City. Id. Iii. Assessment criteria (1 – 2), page. 33 

iv. Prohibitions: Products that generate unnecessary or disturbing noise 
(such as whistles or vuvuzuelas) are prohibited; …Id. Iv. Prohibitions 
(1-2), page. 33 
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c. Permits to use balconies for purposes of promotions, display commercial 
advertisement, display or throw products. 

  
i. Purpose: To ensure the health and safety of residents, merchants 

and citizens in attendance at the Festival. Id. C. i. Purpose. Page. 34 
ii. Application and Requirements: Property address, as well as balcony 

identification (in the event of corner structures, mention street 
address); three pictures of the balcony: One picture taken from the 
street towards the balcony, another one from the balcony to the 
street and a third picture of the bottom section of the balcony; list 
activities to be carried out on the balcony, maximum amount of 
people and approximate maximum weight that the balcony can hold; 
A structural study prepared by a licensed engineer. Id. Ii. Application 
and Requirements (1-4), page. 34 – 35.  

iii. Assessment Criteria: the potential danger regarding the 
accumulation of people in the balcony, the possible excessive 
crowding in the street that could stop, impede or dilate emergency 
pedestrian or vehicular flow. Id. Iii. Assessment criteria (1-2), page. 
35. 

  
d. Permit to Temporary attach signs on public or private facades or any public 

space.  
 

i. Purpose: To ensure the health and safety of residents, merchants 
and citizens attending the Festival, as well as to preserve the urban 
scenic quality of the tourist and historical area of Old San Juan. Id. 
D. Permit to temporary attach signs, i. Purpose. Page 35 – 36.  

ii. Application and Requirements: Size of the sign; material the sign or 
advertisement is made of; specific location, sketch or graphic design; 
explanation and anchor details; written authorization. Id. Ii. 
Application and Requirements (1 – 6), Page 36.  

iii. Assessment criteria: anchoring safety and potential risk of 
detachment and fall; visual pollution or imprudent obstruction of 
visual enjoyment of elements of cultural and historical value existing 
in Old San Juan; nature or scope of the message, in a way that it 
does not discriminate or degrade our social and cultural diversity. 

  
43. The Municipal Ordinance No. 4 does not apply the restrictions set forth in sections 

7(A), 7 (D) and 8 (A) to noncommercial expressions. 

44. Moreover, there is no rational explanation to distinguish how the asserted 

purposes stated in the Guidelines (health, safety and preservation of the urban and 

historic landscape) are properly served by the distinction between exempted (official 

sponsors and non-commercial activities) and non-exempted activities.   
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45. The aforementioned sections of Municipal Ordinance No. 4 represent burdensome 

restrictions, and the permit process is, not only overly bureaucratic, but further requires 

an unreasonable amount of information that does not respond nor is consistent with the 

alleged public interest that the Municipality intends to pursue. 

46. Furthermore, the Municipality issued a permit form for merchants to fill out for each 

of the commercial activities which they intend to carry out at the FCSS.  

47. Specifically, applicants are required to fill out one form for each commercial 

“comparsas” they intend to enact, each commercial inflatable, each sign and each 

promotional product they intend to distribute.  

48. The Municipality also requires a memorandum in letter format to be submitted 

along with each form, containing exactly the same information that it is required in the 

permit form. Furthermore, merchants are required to submit a couple of pictures or other 

type of visuals for each promotional product.  

49. Notwithstanding the oppressive nature of all the above-mentioned requirement, 

PAN exercised due diligence and made a series of efforts in order to comply with 

Municipal Ordinance No. 4, and in the process invested substantial time and resources.  

50. Despite PAN’s best efforts, the Municipality Permit Office denied most of the 

applications filed.2 

VI. APPLICABLE LEGAL STANDARDS 

A. PAN’S LIKELIHOOD OF SUCCESS ON THE MERITS  

51. PAN incorporates as if realleged the preceding paragraphs with the same force 

and effect as if herein set forth.  

                                                
2 As of today the Municipality has merely approved two temporary signs 
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52. The unreasonable procedure established in the Municipal Ordinance No. 4 

deprives PAN of the opportunity to engage in constitutionally protected commercial 

speech by depriving them of a concerted medium to promote their products during a 

period of admittedly increased commercial activity.  

53. PAN intends to engage in commercial speech or commercially related expressive 

activities to market, advertise and promote legitimate commercial products in a non-

misleading way during the FCSS.  

54. In the context of the FCSS’ unique setting, PAN will direct potential consumers’ 

attention to the products being promoted, operating as a proposal to engage in 

commercial transactions for economic gain.  

55. The aforementioned provisions challenged — with the exception of Section 7(B) 

and Section 7 (E) — conditions commercial speech to a permit requirement not imposed 

on noncommercial speech.  

56. The Municipal Ordinance No. 4 does not present any rational explanation to justify 

the restriction on commercial speech vs non-commercial speech, nor does it rationalize 

why an official sponsor does not have to comply with the restrictions imposed therein.  

57. Section No. 2 of the Municipal Ordinance No.4 states the territorial extension of 

the FCSS. 

58. Section 2 states as follows:  

For purposes of this ordinance, the Island of San Juan covers the entire 
area included after the San Antonio, General Esteves and Dos Hermanos 
bridges going towards Old San Juan, including Puerta de Tierra, La Perla 
and La Puntilla. 
 

59. The territorial clause of the Municipal Ordinance No. 4 is overly broad since the 

alleged public interest is to preserve the historic structures of Old San Juan, as well as 
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to control the attendants of the Festivities. Nonetheless, it is well known that the 

activities of FCSS are held in Old San Juan, and it does not encompass beyond Bahia 

Urbana and Puerta de Tierra.   

60. Therefore, Section 2 of the Municipal Ordinance No. 4 is more extensive than 

necessary to meet the asserted municipal interest, and it does not directly advances 

said interests.   

61. In respect to the restrictions imposed in Sections 7(B) and 7(E) of the Municipal 

Ordinance No.4, there is no reasonable explanation nor evidence to conclude that the 

areas of Bahía Urbana and Puerta de Tierra share the structural characteristics of Old 

San Juan, La Perla and La Puntilla, or any special features justifying the prohibition 

therein.  

62. Due to the effects of the Municipal Ordinance No. 4, PAN’s commercial relationship 

with merchants from Old San Juan and Puerta Tierra have been severely curtailed and 

hindered. PAN has contractual arrangements to supply products and provides 

marketing and promotions with 45 commercial establishments located within the 

territorial extension considered in the Municipal Ordinance No. 4.  

63. There are less restrictive measures that the Municipality may impose to achieve 

the alleged municipality interest while protecting PAN’s and other similar situated 

merchants’ freedom of commercial speech.  

64. Sections 7(A), 7 (D), 8 (A) of the Municipal Ordinance No.4 regulates commercial 

speech while noncommercial speech remains unregulated, although there is no rational 

explanation for said different treatment. Moreover, the commercial activities of official 

sponsors of the FCSS are exempt from these provisions. 
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65. It has been long recognized that advertising is protected under the First 

Amendment of the United States as commercial speech. Although it has a limited 

protection, if the advertisement is truthful, an intermediate level of scrutiny shall be 

applied for the restriction of such speech.  

B. INTERMEDIATE JUDICIAL SCRUTINY 

66. The landmark case of Central Hudson Gas & Elec. Co. v. Public Service 

Commission of New York3 established a four-factor test for commercial speech 

regulation: commercial speech is protected under the first amendment if (i) it is not 

misleading and pertains a lawful activity; (ii) whether the government interest in 

regulating commercial speech is substantial; (iii) the regulation advances the 

government interest asserted; (iv) and the regulation must not be more extensive 

than is necessary to serve that interest (emphasis added). 

67. Sections 7, 8, 26 and 31 of the Ordinance restrains commercial speech and 

arbitrarily limits it during the FCSS. Pursuant to the aforementioned sections, a written 

permit from the MPO must be obtained in order for PAN to exercise its constitutional 

right to commercial speech. As mentioned, the process to obtain said authorization is 

unreasonably extensive and it clearly does not serve the asserted public interest. 

68. PAN’s commercial speech, including the use of promotional inflatable 

advertisement, handling promotional items, sponsoring promotional events and the 

display of advertising throughout the FCSS is a lawful and truthful activity under Central 

Hudson4 four-factor test. 

 

                                                
3 477 U.S. 557 (1980) 
4 Supra 
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69. Since there is no pressing interest to restrict commercial speech during the FCSS, 

as incorporated in the Ordinance, the Municipality of San Juan’s restriction of 

commercial speech does not follow any of the four-factor test established by the 

Supreme Court of the United States in Central Hudson5. 

70. In sum, sections 7, 8, 26 and the Guidelines of the Ordinance constitute a violation 

of the protections established by the First and Fourteen Amendment of the Constitution 

of the United States of America. 6 

C. STRICT JUDICIAL SCRUTINY 

71. Furthermore, Section 7(A), 7(D) and 8(A) of the Municipal Ordinance No. 4 

regulates speech on account of its content, it poses the inherent risk that the 

government may not be attempting to advance a legitimate regulatory goal. See Turner 

Broadcasting System Inc. v. F.C.C., 512 U.S. 622, 641 (1994). Therefore, its judicial 

review should apply the most exacting scrutiny because suppresses, disadvantages, or 

impose differential content-based burdens on speech. Id.  

72. Since Sections 7 (A), 7(D) and 8 (A) of the Municipal Ordinance No.4 applies only 

to commercial speech and not to non-commercial speech. The Municipality has the 

burden of setting forth a compelling state interest to justify any content-based 

restrictions. Additionally, the Municipality must prove that the means to achieve that 

interest are the least restrictive available. See US v. Playboy Entertainment Group Inc. 

529 US 803 (2000). “The test is exceedingly difficult to satisfy.” Showtime Entertainment 

LLC v. Town of Mendon, 769 F. 3d 61, 71 (1st Cir. 2014). 

                                                
5 Supra.  
6 See also Sorrell v. IMS Health Inc., 131 S. Ct. 2653 (2011) and Cincinnati v. Discovery Network, Inc., 
507 U.S. 410 (1993). 
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73. The Municipality cannot set forth any compelling interest to censor commercial 

speech during the FCCS while it exempts the event’s sponsors of the content-based 

regulations contained in Section 7 (A), 7 (D), and 8 (A) of the Municipal Ordinance No. 

4, 2018-2019 Series. 

D. IRREPARABLE INJURY 

74. Due to the effects of the Municipal Ordinance No. 4, PAN has and will suffere 

substantial losses in its ability make product placements and positioning of its brands. 

75. As a result of the allegations contained herein, PAN has suffered and is continuing 

to suffer substantial and irreparable losses.  

76. During past FCSS’s, PAN has sponsored a series of events hosted by four gas 

stations located in Puerta de Tierra. The attendance for such events significantly 

increased in the dates of the celebration of the FCSS. PAN’s promotional efforts for 

these events included the sponsorship of music DJs, promotional inflatables, and the 

distribution of promotional merchandise. 

77. PAN has agreed with each of these establishments to display promotional 

materials of PAN’s renowned alcoholic beverage brand named. Nevertheless, due to 

the Municipal Ordinance No. 4, many of these establishments have retracted in fear of 

retaliation by the Municipality of San Juan.  

78. PAN has traditionally exploited the highly effective promotional activity of 

sponsoring “pleneros” as part of an outreach to expand its brand throughout the musical 

traditions. The restrictions imposed in the Municipal Ordinance No. 4 impedes PAN’s 

traditional sponsorship of “pleneros”.  

79. As of today, the Municipality of San Juan has denied every application submitted 

by PAN—except for two applications of signage— for reasons that surpass the 
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Municipal Ordinance No. 4 requirements. PAN would need at least two more weeks to 

submit again each application, prepare and install all promotional materials requested.   

80. Given that the Municipal Ordinance No. 4 provides for a period of 30 days to submit 

the applications to the Permits Office of the Municipality, counted from the moment the 

Ordinance becomes effective - which is 10 days after its publication - the deadline has 

been effectively set for January 10, 2018. 

VII. PRAYER FOR RELIEF: 

  WHEREFORE and by virtue of Defendants unlawful conduct, PAN AMERICAN 

PROPERTIES CORP., PAN AMERICAN GRAIN CO. INC., and PAN AMERICAN 

GRAIN MANUFACTURING CO. INC. respectfully pray that the Honorable Court: 

A. Issue a Temporary Restraining Order against DEFENDANTS that is consistent 

with and enforces the declaratory judgment and injunctive relief requested herein. 

B. Declare sections 7 (A), 7 (B), 7 (C), 7 (D), 7 (E), 8 (A), 26, and 31 of the Municipal 

Ordinance No. 4, Series 2018-2019 are unconstitutional for they unlawfully 

encroach upon the right to freedom of speech of Plaintiffs and similarly situated 

merchants. 

C. Issue a Preliminary Injunction and Restraining Order against DEFENDANTS, their 

subsidiaries, affiliates, divisions, officers, directors, principals, servants, 

employees, successors and assignees, and all those in active concert or 

participation with them, and that effectively -  

a. Enjoins DEFENDANTS from imposing the aforesaid restrictions against 

Plaintiffs or any similarly situated merchants as it relates to their marketing 

efforts in conjunction with the upcoming Fiestas de la Calle San Sebastián. 
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b. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to place, distribute and affix their promotional materials 

in the vicinity of San Juan during the upcoming Fiestas de la Calle San 

Sebastián. 

c. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to place, distribute and affix their labeled advertising 

materials in the vicinity of San Juan during the upcoming Fiestas de la Calle 

San Sebastián. 

d. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to place their promotional inflatables in the vicinity of 

San Juan during the upcoming Fiestas de la Calle San Sebastián. 

e. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to hand out promotional flyers during the upcoming 

Fiestas de la Calle San Sebastián 

f. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to hand out premium items (“freebies”) during the 

upcoming Fiestas de la Calle San Sebastián. 

g. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to place sound systems in the premises of commercial 

establishments during the upcoming Fiestas de la Calle San Sebastián. 

h. Orders DEFENDANTS to immediately allow Plaintiffs or any similarly 

situated merchants to organize, commission, plan, and execute 

performances by business troupes (“comparsas”) during the upcoming 

Fiestas de la Calle San Sebastián. 
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  Further enjoins them from executing any actions or omissions that would 

effectively restrict, encroach upon, obfuscate, prohibit, lacerate or hinder the 

constitutionally protected right to freedom of speech of Plaintiffs or any similarly situated 

merchants. 

  RESPECTFULLY SUBMITED. 

  In San Juan, Puerto Rico this January 8, 2019. 

      s/EDWIN PRADO GALARZA, ESQ. 
USDCPR NO. 208804 

PRADO, NÚÑEZ & ASOCIADOS, CSP 
Del Parque Street 403, 8th Floor 

San Juan PR, 00912 
T. (787) 977-1411 
F. (787) 977-1410 

Email: pradolaw10@gmail.com  
 
 

Case 3:19-cv-01018   Document 1   Filed 01/08/19   Page 20 of 20


