
 

 

BY ELECTRONIC MAIL   

 

December 9, 2022 

 

Hon. Omar J. Marrero Díaz 

Executive Director 

Puerto Rico Fiscal Agency 

and Financial Advisory Authority 

 

Dear Mr. Marrero Díaz, 

 

I write in response to your letter dated November 29, 2022 (the “Expansion Letter”), whereby the 

Puerto Rico Fiscal Agency and Financial Advisory Authority (“AAFAF,” for its Spanish acronym) 

requested that surplus generated from the fiscal plan upside surplus sharing agreement (“Upside 

Sharing”) be extended to employees at Government entities that are not part of the 2022 Certified 

Fiscal Plan for the Commonwealth of Puerto Rico (the “Non-Commonwealth Entities”). 

 

Specifically, AAFAF requested that the Upside Sharing amount of $2,954 be provided to the 

employees of the Non-Commonwealth Entities, with an estimated cost of approximately $60 

million.  The Expansion Letter does not identify or propose a source of potential funding for this 

incremental cost. 

 

Upside Sharing Eligibility 

 

Pursuant to Exhibit G of the Modified Eighth Amended Title III Joint Plan of Adjustment of the 

Commonwealth of Puerto Rico (the “POA”), the Title III Court mandated that, to the extent 

funding is available, Upside Sharing distributions be made to employees who are represented by 

the AFSCME union, as well as other eligible employees at Commonwealth POA Entities (as 

defined below).  The funding for any Upside Sharing distributions must come from excess cash 

surplus generated from Commonwealth POA Entities beyond the amount forecast.  This was one 

of several key benefits AFSCME successfully negotiated in exchange for providing its support to 

the POA. 
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The final list of Commonwealth POA Entities, and their employees, eligible for Upside Sharing 

was determined through discussions with AAFAF and a review of the requirements of the POA.  

The conclusions from those discussions were that a two-tier approach (AFSCME and non-

AFSCME) would be utilized, and the eligible POA Entities would be Commonwealth entities 

included in the Certified Commonwealth Fiscal Plan (the “Commonwealth POA Entities”).  This 

approach is consistent with the terms and conditions included in the POA and aligns the surplus 

generated from Commonwealth POA entities with the funding needed for the Commonwealth to 

exit bankruptcy.   

 

Additional Upside Sharing Funding Sources 

 

As you know, the Government already distributed this year’s Upside Sharing allocation.  In 

addition, the Oversight Board has previously shared, and continues to support, the principle that 

all Government entities should be self-supporting and financial cross-over between them should 

be minimized.  Consequently, even if the Oversight Board were to consider the Government’s 

request to expand Upside Sharing to ineligible Non-Commonwealth Entities, the Government 

would need to identify a source of funding from the Non-Commonwealth Entities for the 

incremental $60 million requested.   

 

Considering the lack of available excess funding at many of the Non-Commonwealth Entities, 

combined with the need for use of funds for investment, the Oversight Board is concerned about 

the potential impact of the Government’s expansion request.  The Commonwealth could explore 

the potential use of federal funds, such as American Rescue Plan appropriations.  However, the 

Government should not consider any reliance upon funds from the Commonwealth POA Entities.   

 

The Oversight Board’s decision was made to align with the POA and the Certified Commonwealth 

Fiscal Plan.  The Oversight Board looks forward to continuing our work together for the benefit 

of the people of Puerto Rico. 

 

 

Sincerely, 

 

 

David A. Skeel, Jr.  

Chair 


