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QUESTION PRESENTED 
A police officer cannot touch a person’s body or possessions 

without consent or legally sufficient basis. Likewise, an officer 
cannot force himself upon a person’s private personal space, 
impeding their freedom to leave without justification. 

Agreeing with these bedrock privacy concerns, the First 
Circuit determined that when a police raid squad descended 
upon a residential street and accosted Petitioner Luis Sierra-
Ayala, his Fourth Amendment rights were violated. When the 
squad, directed by Sergeant López-Maysonet, burst upon 
Petitioner and others on a Sunday morning, none of the ser-
geant’s excuses for seizing Petitioner sufficed. Neither the 
flight of others, nor the idea of a high-crime area, nor the use 
of a fanny pack gave rise to reasonable suspicion. 

Nevertheless, while López-Maysonet halted and controlled 
Petitioner without cause or consent, the First Circuit con-
ceived of a separate basis to deny Petitioner’s request to sup-
press contraband found during the illegal encounter. The 
First Circuit concluded that Petitioner — despite his illegal 
and non-consensual placement under the sergeant’s official 
control — consensually opened up the accessory bag he wore 
to reveal drugs inside. The bag opening act immediately 
followed the illegal seizure. The question presented is:  

Should evidence obtained during an illegal police 
seizure be suppressed where the rights-violating 
officer testifies that the person in his custody con-
sensually turned over contraband?  
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PARTIES 
Luis Miguel Sierra Ayala, petitioner on review, was the 

defendant-appellant below. 

The United States of America, respondent on review, was 
the plaintiff-appellant below. 

RELATED PROCEEDINGS 
 The following proceedings are directly related to this case. 

• United States v. Sierra-Ayala, No. 20-1145 (1st Cir. July 
5, 2022) (reported at 39 F.4th 1) 

• United States v. Sierra-Ayala, No. 3:17-cr-063-PAD 
(D.P.R. Jan. 16, 2020) 
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No. ______ 

 

 
IN THE  

Supreme Court of the United States 
_____________________ 

LUIS MIGUEL SIERRA-AYALA,  
                                                         Petitioner, 

v. 

UNITED STATES OF AMERICA,  
                                                           Respondent. 

_____________________ 
 

ON PETITION FOR A WRIT OF CERTIORARI  
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FIRST CIRCUIT 
_____________________ 

PETITION FOR A WRIT OF CERTIORARI 
_____________________ 

OPINIONS BELOW 
Luis Miguel Sierra-Ayala respectfully petitions for a writ 

of certiorari to review the judgment of the First Circuit, which 
is reported at 39 F.4th 1. App. 1a-20a. The District Court’s 
judgment is unreported. App. 21a-28a. 

JURISDICTION 
The First Circuit entered judgment on July 15, 2022, and 

denied a petition for rehearing on October 17, 2023. App. 68a. 
On January 12, 2023, Justice Jackson extended the time with-

https://www.westlaw.com/Document/I99e67230fca611eca5d5ab966db9c13d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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in which to file a petition for a writ of certiorari to and inclu-
ding February 14, 2023. This Court’s jurisdiction is invoked 
under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL PROVISION INVOLVED 
The Fourth Amendment to the United States Constitution 

provides:  

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly descri-
bing the place to be searched, and the persons or things 
to be seized. 

STATEMENT 
“To enforce the Fourth Amendment’s prohibition against 

‘unreasonable searches and seizures,’ this Court has at times 
required courts to exclude evidence obtained by unconstitu-
tional police conduct.” Utah v. Strieff, 579 U.S. 232, 234-35 
(2016). This rule of exclusion developed to deter official mis-
conduct that is intentional and flagrant. Herring v. United 
States, 555 U.S. 135, 141 (2009). To focus on deterring illegal 
conduct, the Court has looked to, for example, whether an in-
dependent act of the person searched or seized attenuates 
official illegalities. See Brown v. Illinois, 422 U.S. 590, 602 
(1975). 

If government officials have not complied with the Fourth 
Amendment, a person may still consent to search of their per-

https://www.westlaw.com/Document/NCABEAC20A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/Ifbdccd5e36e911e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_234
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_141
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_141
https://www.westlaw.com/Document/Iab8f1e959bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_602
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son or premises, Schneckloth v. Bustamonte, 412 U.S. 218 
(1973), provided the prosecution proves the voluntariness of 
the consent, Bumper v. North Carolina, 391 U.S. 543 (1968). 

Questions of consent are evaluated based on the commu-
nities’ shared social expectations. See Fernández v. 
California, 571 U.S. 292, 303 (2014). 

The First Circuit’s decision here in United States v. Sierra-
Ayala, 39 F.4th 1 (1st Cir. 2022), lands at the apex of this 
Court’s Fourth Amendment jurisprudence on attenuation and 
consent. This Court has not reached the question of whether 
a person, while undergoing illegal detention, could neverthe-
less consensually intervene to permit an officer to see inside 
their private belongings. This case presents that question. 

The First Circuit’s decision conflicts with the D.C. Circuit’s 
opinion in United States v. Brodie, 742 F.3d 1058, 1063 (D.C. 
Cir. 2014), where the D.C. Circuit held that a person’s volun-
tary discarding of weapons during an unlawful seizure was 
not an intervening, taint-purging circumstance. Simply put, 
such a discarding “flowed directly from the seizure.” Id. The 
First Circuit’s decision also conflicts with the Eleventh 
Circuit. In United States v. Bailey, 691 F.2d 1009, 1017 (11th 
Cir. 1982), the accused discarded marijuana during an illegal 
traffic stop. Attenuation was not recognized. Id. 

The D.C. and Eleventh Circuits follow this Court’s settled 
caselaw, requiring suppression of the fruits of a lawman’s 
suspicionless detention of a person. Surely, future illegal 
seizures will be deterred if this Court holds that a person en-
during an illegal penetration of their person cannot, without 

https://www.westlaw.com/Document/I1789db239c1f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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https://www.westlaw.com/Document/I99e67230fca611eca5d5ab966db9c13d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I795b5ef098c411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1063
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more, be said to independently turn over a private bag an 
officer stated he was concerned about before accosting the per-
son. The First Circuit’s rule expressed here risks promoting 
nonverbal constitutional violations that are just as damaging 
and intrusive as verbal orders to permit nonconsensual 
searches. Because this case presents an intractable conflict on 
an important question of constitutional law, and because this 
case presents an excellent vehicle in which to resolve that con-
flict, the petition for a writ of certiorari should be granted. 

A. Factual Background 

One morning in January 2017, at around 8:00 am, a dozen-
plus Puerto Rico Police Department officers deployed to 
Melilla Street, a residential street located in Loíza, Puerto 
Rico. App. 6a. The officers were tasked with executing an 
“operational plan.”1 The plan’s stated goal was to surveil a 
“known drug point” located in a “wooded area of Melilla Street 
adjacent to an empty lot.” App. 6a. Should they witness crim-
inal activity, the plan stated, officers were authorized to 
“act.” App. 6a. 

Sergeant López-Maysonet oversaw the surveillance plan’s 
execution. “As he arrived” at Melilla Street with other officers, 
López-Maysonet saw seven or eight people wearing fanny 

 
1 By federal consent decree, the Puerto Rico Police Department must formulate 

and follow these operational plans. See Reply Br. of Petitioner, 1st Cir. Case No. 20-
1145, 2021 WL 3721546, at *15 n.3 (1st Cir. Aug. 18, 2021); see also ACLU, Island of 
Impunity: Puerto Rico’s Outlaw Police Force (June 2012), available at 
https://www.aclu.org/report/island-impunity-puerto-ricos-outlaw-police-
force?redirect=puertorico; United States v. Puerto Rico, No. 12-cv-2039 (D.P.R.) 
(lawsuit resulting in consent decree). 

https://www.westlaw.com/Document/Ib9822258046a11ec900ef02a537c6ca2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_15
https://www.aclu.org/report/island-impunity-puerto-ricos-outlaw-police-force?redirect=puertorico
https://www.aclu.org/report/island-impunity-puerto-ricos-outlaw-police-force?redirect=puertorico
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packs. App. 6a. Believing fanny packs frequently stored con-
traband, the sergeant felt suspicious about the people wearing 
them. App. 6a. And he perceived the street (where Petitioner’s 
parents live) as a “high-crime area.” App. 14a. But he saw no 
criminal activity. 

Nevertheless, López-Maysonet abandoned the stated oper-
ation, driving his squad car upon a sidewalk a few feet away 
from pedestrians in the area. App. 6a. López-Maysonet’s 
police crew leapt from his car and ran toward the group. See 
App. 6a, 13a. 

As officers blitzed the group while yelling “police!”, 
Petitioner was the only person there who did not run away; 
others ran toward the adjacent wooded area. App. 6a. Police 
gave chase as the other police units involved poured in. App. 
6a. 

As his supervisees gave chase, López-Maysonet noticed 
Petitioner in a chair wearing a black shoulder bag. App. 6a 
López-Maysonet approached him while announcing he was 
police. App. 6a. Without additional verbal prompting from the 
sergeant who just penetrated Petitioner’s personal space, 
Petitioner “stood up … and showed [López-Maysonet] the con-
tents of the bag.” App. 6a. López-Maysonet “looked inside” to 
discover drug packaging. App. 7a. López-Maysonet then 
arrested Petitioner and proceeded to feel around Petitioner’s 
body with his hands, finding a gun on his waist. App. 7a. 
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B. Suppression Proceedings 

Indicted federally on drugs and firearms-related offenses, 
App. 7a, Petitioner moved to suppress the evidence found 
during his arrest, arguing his seizure was unlawful and that 
López-Maysonet had ordered him to turn over the handbag, 
which he was holding for his cousin, who had fled as López-
Maysonet’s armed team chased them. App. 7a-8a. 

A magistrate held a suppression hearing at which 
Petitioner and López-Maysonet testified. App. 8a. Petitioner 
maintained the sergeant had commanded him to turn over the 
bag. App. 7a. 

The magistrate issued a report recommending the mo-
tion’s denial. App. 9a; 28a-41a. The magistrate opined that 
López-Maysonet had a “convincing” demeanor and tone and 
told a “plausible” and “logical” story. App. 9a. Crediting 
López-Maysonet’s account over Petitioner’s, he concluded 
Petitioner was not seized and lacked standing to challenge the 
sergeant’s actions. App. 9a. 

Objections by Petitioner resulted in a de novo hearing — 
sort of. App. 9a-10a. Once the district court scheduled a de 
novo hearing, the government moved to limit the hearing to 
standing. Without awaiting a defense response, the court so 
limited the hearing. App. 10a. 

At the new hearing, Petitioner and López-Maysonet 
rehashed their testimony. App. 10a. Petitioner added that, 
when his cousin handed him the fanny pack while he broke a 
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$10 bill for him, Petitioner felt responsible for it and felt he 
could not hand it to others. App. 10a. 

The district court adopted the magistrate’s conclusions 
and assumed López-Maysonet had commanded Petitioner to 
turn over the bag. App. 10a. Its ruling, though, was that 
Petitioner lacked standing to challenge the search. App. 10a-
11a. 

The defense moved for a supplemental order on 
Petitioner’s standing to challenge the search of his body when 
the gun was purportedly discovered. App. 11a.  

In a subsequent order, the district court credited “López-
Maysonet’s testimony … about how the encounter unfolded.” 
App. 11a. It rejected the argument that Petitioner “was seized 
at the time Sergeant López-Maysonet approached, and 
concluded that, because [Petitioner] voluntarily displayed the 
contents of the bag, the sergeant had probable cause to arrest 
him. The … discovery of the gun … was therefore a per-
missible consequence of a constitutional search incident to 
arrest.” App. 11a. The district court landed on a final view of 
the encounter as a friendly, police-citizen interaction where a 
person opts to reveal drugs to an officer. 

Convicted on all counts after trial, Petitioner was 
sentenced to 72 months. App. 12a. 

C. The First Circuit’s Affirmance 

On appeal, the panel first determined that Petitioner was 
“clearly seized” by López-Maysonet. App. 13a. The “heavy 
police presence and rapidity with which the officers pursued 
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the fleeing individuals” would lead a reasonable person to 
conclude they were not free to go. App. 13a. The district court 
therefore had erred as to this point. 

The panel next concluded that López-Maysonet lacked 
reasonable suspicion to conduct a Terry stop of Petitioner. 
App. 13a-14a; see Terry v. Ohio, 392 U.S. 1 (1968). The 
location of the stop, the possession of messenger-style bags, 
and the flight of others did not add up to reasonable suspicion. 
App. 14a. “The most that can be said is that [Petitioner] was 
standing near a known drug point — close to his parents’ 
home — while holding a bag that can be used to transport … 
any number of … objects.” App. 14a-15a. 

But the panel found an “intervening voluntary act” 
(Petitioner’s fanny-pack opening) supplied probable cause for 
arrest and a search incident to arrest. App. 15a.2 Petitioner 
also challenged the finding that López-Maysonet had not 
ordered him to display the fanny pack’s contents; the opinion 
found no clear error there. App. 15a-16a.  

Petitioner further argued that the bag-showing act was 
“inextricably linked to the initial unconstitutional search that 
precipitated his display of the bag,” so the items were fruits of 
the poisonous tree. App. 16a. 

The First Circuit recognized that the district court left the 
fruit-of-the-poisonous-tree issue unreached but it reached it 
anyway. App. 17a-18a. The First Circuit showed no concern 
over the fact that the district court’s findings were rooted in 

 
2 The opinion did not address the standing issue. App. 15a n.11. 

https://www.westlaw.com/Document/Idf150bf79c9c11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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an erroneous determination that López-Maysonet had en-
gaged Petitioner in a consensual police-citizen encounter. 
App. 18a-19. It looked at the various orders and case record 
and held that López-Maysonet’s visual discovery of contra-
band during his illegal seizure of Petitioner was not fruit of 
the poisonous tree. For the First Circuit, it was enough that 
Sergeant López-Maysonet said Petitioner revealed drugs wil-
lingly to López-Maysonet. See App. 18a-19a. The Circuit de-
nied a petition for hearing.  

REASONS FOR GRANTING THE PETITION 
The court of appeals’ decision implicates a circuit conflict 

on the question whether a person being seized by law 
enforcement officers can be said to intervene during the 
illegality to show an officer inculpatory evidence. When a law 
officer penetrates a person’s physical space and overcomes 
their will to freely decline a police encounter, the attendant 
liberty deprivation does not evaporate into thin air when the 
person opens up the object driving the officer’s hunch in the 
first place. This Court’s well-considered precedents don’t 
allow it. There is therefore a conflict the Court’s Fourth 
Amendment jurisprudence. 

In 2023, moreover, the question of deterring unrecorded 
breaches of bodily autonomy is of paramount importance. 
Social expectations surrounding aggressive police interven-
tions do not support the naming of what happened here as 
consensual behavior on Petitioner’s part where Petitioner 
lived in the area he was accosted in, had suffered suspi-
cionless searches in the past, see Fernández, 571 U.S. at 303, 

https://www.westlaw.com/Document/I292429399e1e11e3a659df62eba144e8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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by the same police department which so struggled to police 
constitutionally that it was under federal supervision as a 
result of a consent decree, see supra p.4 n.1. 

Taken to its natural conclusion, the First Circuit’s analysis 
would embolden not only law officers who’ve violated the law 
in encounters, but also perpetrators of assault, kidnapping, 
abuse by prisoner guards, and other invaders of personal 
autonomy seeking to skirt liability with claims of consent. 
Suppression of the fruits of the forced, illegal police encounter 
here is necessary to deter official misconduct. 

A. The Sierra-Ayala Decision Conflicts with 
the Court’s Jurisprudence and with 
Decisions of the D.C. and Eleventh Circuits 

Evidence obtained following Fourth Amendment viola-
tions by police must be carefully assessed for exclusion from 
use at trial with an eye toward deterring official misconduct. 
The attenuation doctrine provides that some circumstances 
do not warrant suppression where such action is not likely to 
deter future misconduct. 

Here, since the district court found no unlawful seizure, 
the First Circuit was the first forum to evaluate attenuation. 
Despite the district court’s failure to reach the attenuation 
question and the panel’s nearly complete dismantling of the 
findings the lower court did make, the panel affirmed based 
on a conclusion that the illegal-seizure taint was attenuated. 

The resulting decision conflicts with the Court’s caselaw, 
which does not permit excusing López-Maysonet’s Fourth 
Amendment violations simply because he testified that, when 

https://www.westlaw.com/Document/I99e67230fca611eca5d5ab966db9c13d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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illegally detaining Petitioner, he did not use words to make 
Petitioner to reveal the contents of a previously closed bag. 
App. 11a. 

The Brown attenuation test examines several factors to 
determine if evidence “is obtained by exploitation of an illegal 
arrest” including: “(1) the time that elapsed between the un-
derlying illegality and the later acquisition of the evidence … 
; (2) the presence or absence of intervening circumstances [in 
that time]; and (3) the purpose and flagrancy of the official 
misconduct in question.” 422 U.S. at 603-04. 

As stated below, the First Circuit’s assumptive findings 
under these factors, and the court’s analysis conflicts with 
established caselaw in other circuits and from this Court. 
Though the First Circuit correctly notes that Supreme Court 
doctrine bears the “sole purpose” of “deter[ring] future Fourth 
Amendment violations,” App. 16a (citations omitted), it ap-
plies an overly rigid and a-contextual approach that does not 
weigh the strength of the relevant interests or the strength of 
any voluntariness finding. In Kaupp v. Texas, 538 U.S. 626 
(2003), for instance, the defendant was also under unlawful 
police control when police obtained inculpating statements 
from him in violation of the Fourth Amendment. Id. at 628.  

Though the circumstances and evidence turned over were 
different in Kaupp (statements versus out-of-view contra-
band), Kaupp emphasizes the test for whether the govern-
ment meets the burden of proving an independent act strong 
enough to break the causal connection between the illegality 
and the discovery of inculpatory evidence. See id. at 632-33. 

https://www.westlaw.com/Document/Iab8f1e959bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iab8f1e959bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_603
https://www.westlaw.com/Document/I1d1524e79c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1d1524e79c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1d1524e79c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_628
https://www.westlaw.com/Document/I1d1524e79c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1d1524e79c9711d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_632
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Caselaw does not support treatment of attenuation and 
free will as binary factors. Each must occur to such a high 
degree that it can be said that the “connection between the 
lawless [police conduct] … and the discovery of the challenged 
evidence” has “become so attenuated as to dissipate the taint.” 
Wong Sun v. United States, 371 U.S. 471, 487 (1963) (citation 
and quotation marks omitted). Courts’ power to suppress evi-
dence obtained during illegal police activity is not just a pru-
dential mechanism; its purpose is “to deter — to compel re-
spect for the constitutional guaranty in the only effectively 
available way — by removing the incentive to disregard it.” 
Elkins v. United States, 364 U.S. 206, 217 (1960). The 
strength of deterrence is further measured in the weighted 
inquiry as to whether the benefits of deterring the police mis-
conduct that produced the Fourth Amendment violation out-
weigh the costs of excluding relevant evidence. Herring, 555 
U.S. at 141. 

Deterrence of official wrongdoing and attenuation are 
analytically linked in caselaw, which focuses on the deliberate 
wrongfulness and reoccurrence of unconstitutional police con-
duct. Hence, if police comply with existing precedent, and the 
law later changes, there is no deliberate wrong to deter. Davis 
v. United States, 564 U.S. 229, 240 (2011). Conduct that’s “suf-
ficiently deliberate” exists where police are “sufficiently cul-
pable that such deterrence is worth the price paid by the jus-
tice system.” Herring, 555 U.S. at 144. This means police con-
duct that’s deliberate, reckless, or grossly negligent conduct, 
or in some circumstances recurring or systemic negligence. 
Herring, 555 U.S. at 144. 

https://www.westlaw.com/Document/I236231969c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_487
https://www.westlaw.com/Document/I222708679bf011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_217
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_141
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_141
https://www.westlaw.com/Document/I2274b7b8981311e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_240
https://www.westlaw.com/Document/I2274b7b8981311e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_240
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_144
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_144
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Thus, at the root of Fourth Amendment jurisprudence is a 
flexible weighing in which more culpable police conduct pre-
ponderates over the resulting costs of exclusion. Davis, 564 
U.S. at 238. And likewise, the Rule is intended to not cover an 
officer’s mere “blunder” “or slight and unintentional miscalcu-
lation.” Herring, 555 U.S. at 151 (Ginsburg, J., dissenting) (in-
ternal citations and quotation marks omitted). 

Consistent with the focus on deterring constitutional vio-
lations, evidence should not be suppressed if some indepen-
dent, voluntary disclosure of statements or evidence happens 
in a way in which the illegal police act and the disclosure have 
“become so attenuated as to dissipate the taint.” Brown, 422 
U.S. at 598 (internal citations and quotation marks omitted). 
As such, the Brown factors are an approximation of the bal-
ancing concerns presented in Wong Sun and its progeny once 
evidence shows that police conduct has tainted the proceed-
ings through an unlawful detention. Wong Sun, 371 U.S. at 
488). 

Here, this Court’s precedent did not support a finding that 
Petitioner’s immediate surrender of the bag to López-
Maysonet was secondary evidence that was sufficiently at-
tenuated to remove the taint of the unlawful seizure. Once we 
reach the First Circuit’s conclusion that López-Maysonet il-
legally detained Petitioner, the government’s only reason for 
alleging that the act was a separate, “voluntary” act was 
López-Maysonet’s testimony that he did not verbally order 
Petitioner to show him the contents of the bag. See App. 16a. 

https://www.westlaw.com/Document/I2274b7b8981311e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_238
https://www.westlaw.com/Document/I2274b7b8981311e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_238
https://www.westlaw.com/Document/I05ad33ffe24911ddb77d9846f86fae5c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_151
https://www.westlaw.com/Document/Iab8f1e959bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_598
https://www.westlaw.com/Document/Iab8f1e959bf011d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_598
https://www.westlaw.com/Document/I236231969c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I236231969c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_488
https://www.westlaw.com/Document/I236231969c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_488
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Since the showing of the bag was contemporaneous to the 
illegal seizure, independent voluntariness must not rise and 
fall on a truthful statement vel non by López-Maysonet about 
getting Petitioner to turn over the bag. Cf. United States v. 
Brodie, 742 F.3d 1058, 1063 (D.C. Cir. 2014) (discarding 
weapons during unlawful seizure not an intervening, purge-
tainting circumstance because “those events flowed directly 
from the seizure”); United States v. Bailey, 691 F.2d 1009, 
1017 (11th Cir. 1982) (defendant’s discarding of marijuana 
during illegal car stop not an attenuating circumstance). 

Petitioner already had submitted to a cumulative show of 
force when the officers burst on the scene, chasing anyone who 
declined their encounter and illegally seizing anyone who did 
not. López-Maysonet admitted he prejudged anyone who ran 
as “in the midst of criminality.” Appx. to Opening Br. 145 
(filed in First Circuit record). López-Maysonet and his squad’s 
actions were vividly intentional. This is not contested. They 
started with a consent-decree-required operational plan that 
provided for search-and-seizure actions only “if the officers 
observed criminal activity.” App. 6a. But they never surveilled 
or showed any intention to surveil.  

López-Maysonet and his squad brought a “heavy police 
presence and rapidity” of pursuit that restrained Petitioner’s 
free exercise of individual liberty. App. 13a. The police squad’s 
actions are not attenuated by good faith or unintentional 
actions. The abandonment of the operational plan went unex-
plained. And as his squad went chasing others, López-
Maysonet pursued Petitioner with no reasonable suspicion of 
a crime. App. 13a-15a. Yet, the Puerto Rico Police Department 

https://www.westlaw.com/Document/I795b5ef098c411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1063
https://www.westlaw.com/Document/I795b5ef098c411e3a341ea44e5e1f25f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1063
https://www.westlaw.com/Document/I18e90596930e11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1017
https://www.westlaw.com/Document/I18e90596930e11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1017
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cadre repeatedly showed it would continue to act, against its 
operational plan and against the Fourth Amendment, even 
without seeing evidence of a crime. App. 6a, 13a. And 
Petitioner’s lived experience of suspicionless police seizures 
and searches went unrebutted. 

The little testimony the magistrate permitted from 
Petitioner disclosed that he felt “[s]cared,” Appx. to Opening 
Br. 204, but the district court did not hear testimony about 
how Petitioner felt when he turned over the bag to López-
Maysonet when López-Maysonet illegally seized him. See 
App. 10a. 

As Petitioner explained, a combination of factors, includ-
ing the officers converging on the area, “made him feel that he 
had no choice but to hand over the bag.” App. 7a (emphasis 
added). 

At the initial hearing before a magistrate, the defense 
tried to ask Petitioner how many times he had been “arrested 
or stopped by police” while living in Loíza. Appx. to Opening 
Br. 199. But the prosecution objected to the question; the 
defense explained the question went to Petitioner’s belief as 
to whether he was seized, which in turn “goes to … why he 
reacted the way he reacted when the police approached 
him.” Appx. to Opening Br. 200 (emphasis added). The magi-
strate initially allowed the question, and Petitioner said stop 
and frisks were “common” in Melilla Street. Appx. to Opening 
Br. 200-01. 

This shows the inadequacy of the First Circuit’s approach, 
which substitutes an a-contextual approach to consent inqui-
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ries that are dependent on common social expectation to form 
analysis. Common social expectations inform the analysis. 
See, e.g., Fernández, 571 U.S. at 303 (consent analysis de-
pends on “widely shared social expectations” or “customary 
social usage”); Georgia v. Randolph, 547 U.S. 103, 111 (2006). 

Doubtless, the First Circuit ruminates abstractly about 
what might have happened during López-Maysonet’s illegal 
seizure of Petitioner that don’t reflect “widely shared social 
expectations.” In finding a break in the causal link between 
López-Maysonet’s ongoing illegality and Petitioner’s opening 
of the shoulder bag, the First Circuit tells us “[a]ny number of 
scenarios could have followed Sergeant López-Maysonet’s 
identification of himself as law enforcement…” App. 18a. The 
first scenario the Court sees would be that López-Maysonet 
would say out loud that he wanted Petitioner to “hand over 
the bag.” App. 18a-19a. The court admits this scenario would 
have likely required suppression since it would have exploited 
the initial illegality. App. 19a. 

Yet, the First Circuit imagined another scenario, an unbe-
lievable one on the Sunday morning in question: that, after 
López-Maysonet and his raid squad accosted Petitioner, the 
sergeant would have simply made “a notification that [he] was 
free to go….” App. 19a. 

The López-Maysonet raid squad already exceeded social 
expectations. See Florida v. Jardines, 569 U.S. 1, 8 (2013); 
French v. Merrill, 15 F.4th 116, 130 (1st Cir. 2021) (Officers’ 
aggressive actions, i.e., banging, yelling outside a house and 
knocking on a bedroom window, “exceeded the limited scope 

https://www.westlaw.com/Document/I292429399e1e11e3a659df62eba144e8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_303
https://www.westlaw.com/Document/Ic2c91f9db99411da8cccb4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_111
https://www.westlaw.com/Document/Iedaa2cfa960211e2981ea20c4f198a69/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_8
https://www.westlaw.com/Document/Ie0b97300231811ecbd8884665a0a0e65/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_130
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of the customary social license….”). The López-Maysonet raid 
squad already exceeded — with no explanation whatsoever — 
the scope of its operation plan. App. 6a. The armed squad was 
willing, without forming reasonable suspicion a crime was 
afoot, App. 14a, to chase down every person that moved and 
penetrate the personal space of the one that did not. That very 
exceeding of expectations and attendant seizure of Petitioner 
leaves no space for an improvised view3 that Petitioner 
consensually opened a shoulder bag amidst the terrifying 
encounter to show illegal items to the sergeant. 

B. Evolving Understandings of Consent 
Render the First Circuit’s Opinion a 
Harmful Legal Fiction 

The D.C. and Eleventh Circuit decisions in Brodie and 
Bailey provide an appropriate approach to very similar factual 
situations. Once a person is under custody or control of police 
officers, especially armed ones, it becomes exceedingly diffi-
cult to determine, without more, that a person undertakes vol-
untary action to reveal contraband that was previously not in 
public view. The court of appeals’ decision offers a steep slip-
pery slope for many types of wrongdoers who would look to 
consent to excuse overt, unexcused wrongs like that of the 
López-Maysonet raid squad. 

 
3 The finding at issue was reached for the first time on appeal. See App. 18a 

(acknowledging that the district court made no specific fruit-of-the-poisonous-tree 
determination but asserting that the district court’s “factual findings … [gave] [the 
court of appeals] sufficient information to determine whether [Petitioner’s] display of 
the bag was” an exploitation of the underlying illegality). 
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For example, many courts have faced claims by prison 
guards that their prisoner consented to sexual relations. It is 
difficult to characterize sexual relationships in prison as truly 
the product of free choice. See, e.g., Chao v. Ballista, 772 F. 
Supp. 2d 337, 350-51 (D. Mass. 2011). 

Consent searches, as understood by this Court, “normally 
occur on a person’s own familiar territory.” See 
Schneckloth, 412 U.S. at 246. And this Court conceives of such 
search as taking place when someone person is generally not 
in a custodial situation during a consent search, the indivi-
dual is not as vulnerable or dependent. Id. at 231. This makes 
sense. Official custody is the foremost example of a situation 
in which a special relationship exists. See DeShaney v. 
Winnebago County Dept. of Soc. Serv., 489 U.S. 189 
(1989); Kneipp v. Tedder, 95 F.3d 1199, 1204 (3d Cir. 1996) 
(custodial setting example of special relationship). 

The reasons for not allowing consent, or at least closely 
scrutinizing consent claims, in such a situation are due to the 
power imbalance inherent in official custody. When the State 
takes a person into custody and holds them there against 
their will, the Constitution imposes upon the State and its 
agents a “corresponding duty to assume some responsibility 
for his safety and general well-being.” DeShaney, 489 U.S. at 
197-200. The affirmative exercise of the State’s awesome 
power renders the decision here highly suspect. Even under 
federal court supervision, the Puerto Rico police force demon-
strated exceptionally low regard to Petitioner’s Fourth 
Amendment rights. This Court should grant certiorari and 
provide guidance on the important constitutional question of 
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whether a bare claim of voluntary action by Petitioner — 
during illegal detention — decoupled Sergeant López-
Maysonet’s search inside Petitioner’s bag from López-
Maysonet’s ongoing illegality. 

C. This Petition Presents a Great Vehicle to 
Reach This Important Issue 

Though essentially legal questions, the issues raised here 
were presented and preserved. Nothing is walled off by a plea 
agreement, appellate waiver, or other obstacle. Resolution of 
this case would provide clarification to a Puerto Rico Police 
Department that has long struggled with constitutional com-
pliance. See supra p.4 n.11. 

CONCLUSION 
Based on the reasons above, the petition for a writ of certi-

orari should be granted.  
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UNITED STATES of America,
Appellee,

v.

Luis Miguel SIERRA-AYALA,
Defendant, Appellant.

No. 20-1145

United States Court of Appeals,
First Circuit.

July 5, 2022

Background:  Defendant was indicted for
possession of heroin and cocaine with in-
tent to distribute, possession of a firearm
in furtherance of a drug trafficking crime,
and possession of a firearm with an obli-
terated serial number. The United States
District Court for the District of Puerto
Rico, Pedro A. Delgado-Hernandez, J.,
2019 WL 3526491 and 2019 WL 4391452,
adopted report and recommendation of
Bruce J. McGiverin, United States Magis-
trate Judge, 2018 WL 9801979, as it relat-
ed to issue of standing, and denied defen-
dant’s motion to suppress firearm and
drugs recovered during his arrest. Defen-
dant was convicted of charged offenses,
and he appealed.

Holdings:  The Court of Appeals, Lipez,
Circuit Judge, held that:

(1) defendant was seized within meaning of
Fourth Amendment;

(2) sergeant did not have reasonable suspi-
cion that defendant was involved in
criminal activity, as would justify Terry
stop;

(3) District Court did not clearly err in
crediting sergeant’s testimony at sup-
pression hearing that defendant volun-
tarily displayed bag containing drugs
to sergeant;

(4) drugs acquired during defendant’s vol-
untary display of bag were not subject

to suppression under fruit-of-the-poi-
sonous-tree doctrine; and

(5) District Court’s preclusion of cross-
examination was not clearly prejudicial
to defendant.

Affirmed.

1. Searches and Seizures O161

Standing for Fourth Amendment pur-
poses is distinct from Article III standing.
U.S. Const. art. 3, § 2, cl. 1; U.S. Const.
Amend. 4.

2. United States Magistrate Judges
O233, 236

In reviewing de novo the determina-
tion of those portions of a magistrate
judge’s report and recommendation to
which objection is made, district court may
receive further evidence on matter, includ-
ing via an evidentiary hearing.  28
U.S.C.A. § 636(b)(1).

3. Bailment O1

The ‘‘depositum contract’’ is a civil law
concept, existing in Louisiana as well as
Puerto Rico, that has some relationship
with the common law concept of bailment.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Bailment O11

Under Puerto Rico law, a ‘‘depository’’
assumes a duty of care to the depositor to
safeguard the object.

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Criminal Law O1139, 1158.12

Court of Appeals reviews district
court’s factual findings at suppression
hearing for clear error and its legal conclu-
sions de novo.
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6. Criminal Law O1158.12
In reviewing district court’s ruling on

suppression motion, Court of Appeals is
especially deferential to district court’s
evaluation of witnesses’ credibility, which
Court of Appeals will overturn only if,
after reviewing all of the evidence, it has a
definite and firm conviction that a mistake
has been committed.

7. Criminal Law O1158.12
In context of Court of Appeals’ review

of district court’s ruling on suppression
motion, absent objective evidence that con-
tradicts a witness’s story or a situation
where the story itself is so internally in-
consistent or implausible that no reason-
able factfinder would credit it, ‘‘the ball
game is virtually over’’ once district court
determines that a key witness is credible.

8. Criminal Law O392.4(2)
Evidence acquired in violation of the

Fourth Amendment is subject to the exclu-
sionary rule.  U.S. Const. Amend. 4.

9. Arrest O60.4(1)
Not every interaction between a police

officer and a citizen constitutes a seizure
triggering Fourth Amendment protections.
U.S. Const. Amend. 4.

10. Arrest O60.4(1)
‘‘Seizure’’ occurs, within meaning of

Fourth Amendment, where the totality of
the circumstances shows that officers have
restrained the liberty of a citizen through
physical force or a show of authority.  U.S.
Const. Amend. 4.

See publication Words and Phrases
for other judicial constructions and
definitions.

11. Arrest O60.4(1)
Courts evaluate the coercive effect of

an encounter, for purpose of determining
whether seizure occurred within meaning
of Fourth Amendment, by asking whether
a reasonable person would feel free to

decline the officers’ requests or otherwise
terminate the encounter.  U.S. Const.
Amend. 4.

12. Arrest O60.4(2)

Defendant was ‘‘seized,’’ within mean-
ing of Fourth Amendment, when sergeant
approached him at site of ‘‘known drug
point’’ on residential street immediately
after unmarked vehicle had pulled up in
yard beside a house, officers exited vehicle,
yelling ‘‘police’’ and chasing after six or
seven fleeing individuals, and additional
police officers and vehicles arrived at site;
reasonable person, observing show of po-
lice authority, would not feel free to leave,
and heavy police presence and rapidity
with which officers pursued fleeing individ-
uals objectively communicated that law en-
forcement was exercising its official au-
thority to restrain defendant’s liberty of
movement.  U.S. Const. Amend. 4.

See publication Words and Phrases
for other judicial constructions and
definitions.

13. Arrest O60.2(10)

Under Terry, a police officer may
briefly detain an individual for questioning
if the officer reasonably suspects that the
person apprehended is committing or has
committed a crime.  U.S. Const. Amend. 4.

14. Arrest O60.2(10)

Reasonable suspicion standard for
Terry stop requires a particularized and
objective basis for suspecting the person
stopped of criminal activity, that is both
objectively reasonable and grounded in
specific and articulable facts.  U.S. Const.
Amend. 4.

15. Arrest O60.2(10)

In order for Terry stop to be justified,
critically, the individual facts, taken in the
aggregate, must be sufficient to trigger a
reasonable suspicion that some criminal
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activity was afoot, and that the defendant
was involved.  U.S. Const. Amend. 4.

16. Arrest O60.2(13)

Sergeant did not have reasonable sus-
picion that defendant was involved in crim-
inal activity, so as to justify Terry stop;
although defendant was present at ‘‘known
drug point,’’ close to his parents’ home,
and possessed messenger-style bag, unlike
other individuals present at scene, defen-
dant neither fled nor acted evasively as
sergeant approached, and even if messen-
ger-style bags were commonly used in
drug transactions, as sergeant testified as
suppression hearing, they were also useful
for any number of legitimate purposes.
U.S. Const. Amend. 4.

17. Arrest O60.2(7)
Location of a stop in a high crime area

may be one factor relevant to the Terry
analysis.  U.S. Const. Amend. 4.

18. Arrest O60.2(10)
Unprovoked flight or nervous, evasive

behavior may provide reasonable suspicion
justifying an investigatory stop.  U.S.
Const. Amend. 4.

19. Searches and Seizures O161
Unlike Article III standing, Fourth

Amendment ‘‘standing’’ is not jurisdiction-
al, and courts may address whether a sei-
zure or search was adequately supported,
by reasonable suspicion or probable cause
and exigent circumstances, before resolv-
ing whether a defendant has standing to
challenge the search or seizure.  U.S.
Const. art. 3, § 2, cl. 1; U.S. Const. Amend.
4.

20. Searches and Seizures O194
Where the government defends the

validity of a search based on an individu-
al’s consent, the government has the bur-
den of proving that the necessary consent
was obtained and that it was freely and

voluntarily given, a burden that is not
satisfied by showing a mere submission to
a claim of lawful authority.  U.S. Const.
Amend. 4.

21. Criminal Law O392.49(4)

District court did not clearly err in
crediting sergeant’s testimony at suppres-
sion hearing that defendant voluntarily
displayed drugs in messenger-style bag to
sergeant without prompting from ser-
geant, thereby obviating need for probable
cause for search of bag; defendant offered
no objective evidence that contradicted
sergeant’s story, nor was sergeant’s testi-
mony so internally inconsistent or implau-
sible that no reasonable factfinder would
credit it.  U.S. Const. Amend. 4.

22. Criminal Law O392.39(1)

‘‘Fruit-of-the-poisonous-tree doctrine’’
is an extension of the Fourth Amendment
exclusionary rule that requires ‘‘indirect
fruits’’ recovered after an initial Fourth
Amendment violation to be suppressed if
they bear a sufficiently close relationship
to the underlying illegality.  U.S. Const.
Amend. 4.

See publication Words and Phrases
for other judicial constructions and
definitions.

23. Criminal Law O392.5(1), 392.39(10)

Because the exclusionary rule is a
prudential doctrine whose sole purpose is
to deter future Fourth Amendment viola-
tions, suppression as fruit of the poisonous
tree is not appropriate where the connec-
tion between the illegal police conduct and
the discovery and seizure of the evidence
is so attenuated as to dissipate the taint.
U.S. Const. Amend. 4.

24. Criminal Law O392.39(10)

In context of fruit-of-the-poisonous-
tree doctrine, notion of the ‘‘dissipation of
the taint’’ attempts to mark the point at
which the detrimental consequences of ille-
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gal police action become so attenuated that
the deterrent effect of the exclusionary
rule no longer justifies its cost.  U.S.
Const. Amend. 4.

See publication Words and Phrases
for other judicial constructions and
definitions.

25. Criminal Law O392.5(2), 392.6

Exclusion of evidence at trial is not a
personal constitutional right, nor is it de-
signed to redress the injury occasioned by
an unconstitutional search.  U.S. Const.
Amend. 4.

26. Criminal Law O413.9, 413.11

In the context of a voluntary confes-
sion after an illegal arrest, courts examine
the temporal proximity of the arrest and
the confession, the presence of intervening
circumstances, and, particularly, the pur-
pose and flagrancy of the official miscon-
duct to determine whether suppression of
the statements is warranted under the
fruit-of-the-poisonous-tree doctrine.  U.S.
Const. Amend. 4.

27. Criminal Law O392.39(10)

Key inquiry in determining whether
suppression of evidence is warranted un-
der fruit-of-the-poisonous-tree doctrine is
whether, granting establishment of the pri-
mary illegality, the evidence to which in-
stant objection is made has been come at
by exploitation of that illegality or instead
by means sufficiently distinguishable to be
purged of the primary taint.  U.S. Const.
Amend. 4.

28. Criminal Law O392.55

In context of fruit-of-the-poisonous-
tree doctrine, whether the initial illegality
played a significant role in obtaining a
defendant’s consent is a factual question
for the district court.  U.S. Const. Amend.
4.

29. Criminal Law O1139, 1158.13

Although how a defendant’s mind
worked at the time, whether or not the
initial illegality significantly influenced his
action in confessing, is a factual determina-
tion for the district court that Court of
Appeals reviews for clear error, in deter-
mining the outcome under the attenuation
doctrine, the Court of Appeals does not
defer to the district court; in other words,
the Court of Appeals’ review is de novo.
U.S. Const. Amend. 4.

30. Criminal Law O392.39(10)

Even assuming a causal connection
between defendant’s voluntary display of
drugs in messenger-style bag to sergeant
and defendant’s initial illegal seizure ef-
fected by arriving officers’ show of authori-
ty due to their temporal proximity, the
causal link was sufficiently attenuated so
as to dissipate taint of initial unlawful sei-
zure, and thus drugs acquired during de-
fendant’s voluntary display of bag were
not subject to suppression under fruit-of-
the-poisonous-tree doctrine in prosecution
for possession of heroin and cocaine with
intent to distribute; nothing about behavior
of officers at scene generally, or sergeant’s
particular actions toward defendant, could
be read as exploiting the primary illegality
to induce defendant to display contents of
bag.  U.S. Const. Amend. 4.

31. Criminal Law O662.7

Confrontation Clause guarantees
criminal defendants the right to cross-ex-
amine those who testify against them.
U.S. Const. Amend. 6.

32. Criminal Law O662.7

Right to cross-examine witnesses un-
der Sixth Amendment is not unlimited.
U.S. Const. Amend. 6.
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33. Criminal Law O662.7

 Witnesses O1303

Although the Confrontation Clause
encompasses the right to cross-examine a
government witness about bias against the
defendant and motive for testifying, trial
judges may circumscribe extent of cross-
examination, within reasonable limits,
based on concerns about harassment, prej-
udice, confusion of the issues, the witness’s
safety, or interrogation that is repetitive or
only marginally relevant, despite the limi-
tations of cross-examination.  U.S. Const.
Amend. 6.

34. Criminal Law O1139

Court of Appeals reviews de novo
properly preserved Sixth Amendment
challenges to a district court’s decision as
to whether a defendant had sufficient lee-
way to establish a reasonably complete
picture of a witness’s veracity, bias, and
motivation despite the limitations on cross-
examination; provided this initial threshold
is met, Court of Appeals reviews the spe-
cific limitations imposed by the district
court for abuse of discretion.  U.S. Const.
Amend. 6.

35. Criminal Law O662.7

A defendant arguing on appeal that
district court violated his right to cross-
examine witness under Confrontation
Clause must show that the limitations on
cross-examination were clearly prejudicial
to establish an abuse of discretion.  U.S.
Const. Amend. 6.

36. Criminal Law O662.7

Ultimate question as to whether a dis-
trict court abused its discretion in limiting
a defendant’s cross-examination of witness
under Sixth Amendment is whether the
jury was provided with sufficient informa-
tion to make a discriminating appraisal of
witness’s motives and bias.  U.S. Const.
Amend. 6.

37. Criminal Law O662.7
Even assuming that cross-examination

of sergeant regarding disciplinary incident
involving subordinate officer would be pro-
bative of sergeant’s character for truthful-
ness or bias, district court’s preclusion of
cross-examination was not clearly prejudi-
cial to defendant, as would violate his
rights under Confrontation Clause, in
prosecution for possession of heroin and
cocaine with intent to distribute, posses-
sion of a firearm in furtherance of a drug
trafficking crime, and possession of a fire-
arm with an obliterated serial number;
defense counsel was able to impeach ser-
geant’s character for truthfulness and bias
by questioning him about inconsistencies
between his testimony and his incident
report.  U.S. Const. Amend. 6; Fed. R.
Evid. 608(b).

APPEAL FROM THE UNITED
STATES DISTRICT COURT FOR THE
DISTRICT OF PUERTO RICO [Hon. Pe-
dro A. Delgado-Hernández, U.S. District
Judge]

Kevin E. Lerman, with whom Eric Alex-
ander Vos, Federal Public Defender, and
Franco L. Pérez-Redondo, Assistant Fed-
eral Public Defender, Supervisor, Appeals
Division, were on brief, for appellant.

Francisco A. Besosa-Mart́ınez, with
whom W. Stephen Muldrow, United States
Attorney, and Mariana E. Bauzá-Almonte,
Assistant United States Attorney, Chief,
Appellate Division, were on brief, for ap-
pellee.

Before BARRON, Chief Judge, SELYA
and LIPEZ, Circuit Judges.

LIPEZ, Circuit Judge.

On January 29, 2017, Luis Miguel Sier-
ra-Ayala was standing near his parents’
house in Lóıza, Puerto Rico, holding a
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black Adidas bag, when officers from the
Puerto Rico Police Department arrived
and gave chase to several other individuals
who had been standing nearby. One of the
officers approached Sierra-Ayala and dis-
covered drugs within the bag. After arrest-
ing him, the officer discovered a handgun
with an obliterated serial number on Sier-
ra-Ayala’s person. Sierra-Ayala filed a mo-
tion to suppress the evidence recovered
during his arrest, arguing that he was
seized in violation of the Fourth Amend-
ment and that he was coerced into handing
over the bag, which he claimed to be safe-
guarding for his cousin. After the district
court denied the motion to suppress, Sier-
ra-Ayala was convicted of four offenses
relating to the possession of the weapon
and the drugs. Sierra-Ayala appeals from
this conviction, seeking review of the dis-
trict court’s denial of the motion to sup-
press and of limitations on cross-examina-
tion imposed during the trial. We affirm.

I.

A. Factual Background

We recite the ‘‘facts in the light most
favorable to the district court’s ruling’’ on
Sierra-Ayala’s motion to suppress, ‘‘noting
where relevant [Sierra-Ayala]’s contrary
view of the testimony presented at the
suppression hearing.’’ United States v.
Rodŕıguez-Pacheco, 948 F.3d 1, 3 (1st Cir.
2020) (first quoting United States v. Cama-
cho, 661 F.3d 718, 723 (1st Cir. 2011); and
then quoting United States v. Young, 835
F.3d 13, 15 (1st Cir. 2016)).

1. The January 29, 2017 Operation

On January 29, 2017, officers from the
Puerto Rico Police Department (‘‘PRPD’’)
deployed to a ‘‘known drug point’’ on Melil-
la Street in Lóıza, Puerto Rico. The opera-
tional plan was to conduct surveillance and
to act if the officers observed criminal
activity. Melilla Street is a residential

street, with houses on both sides. The drug
point targeted by the PRPD operational
plan was in a wooded area of Melilla
Street, near a vacant lot.

At about 8:50 a.m., PRPD officers ar-
rived at the drug point in six or seven
vehicles. Two vehicles were marked with
the PRPD emblem and the rest were un-
marked. Sergeant Jesús López-Maysonet
was dressed in plainclothes and traveled
with two fellow officers, Hector Garcia
Nieves and Daniel López Garcia, in an
unmarked car. As he arrived at the drug
point, the sergeant observed seven or
eight individuals with messenger-style
bags. He testified that, based on his train-
ing and experience, this type of bag is
frequently used to carry drugs and weap-
ons. Sergeant López-Maysonet parked the
car he was driving in a yard next to a
house. The three officers then exited the
vehicle and identified themselves as police
officers by shouting ‘‘police.’’ All but one of
the individuals fled into the adjacent wood-
ed area. As Officers Garcia Nieves and
López Garcia chased the fleeing individu-
als, other officers were arriving at the site.

Sierra-Ayala was the man who did not
flee; he remained sitting in a plastic chair
as Sergeant López-Maysonet approached.
The sergeant testified that Sierra-Ayala
was wearing a black messenger-style bag
across his chest. At the initial suppression
hearing before the magistrate judge, Ló-
pez-Maysonet testified that after he identi-
fied himself to Sierra-Ayala as a police
officer, Sierra-Ayala stood up, turned to
the right, and showed him the contents of
the bag. Sierra-Ayala testified differently.
He claimed that he was concerned for his
safety when Sergeant López-Maysonet ap-
proached him, and that the sergeant di-
rected him to turn over the bag, which he
had been holding in his hands. Sierra-
Ayala testified that he complied with Ser-
geant López-Maysonet’s request because
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he did not feel free to disobey the officer’s
direction. Ultimately, the magistrate judge
credited Sergeant López-Maysonet’s ver-
sion of the interaction.

When the sergeant looked inside the
bag, he saw ‘‘a transparent plastic bag’’
containing ‘‘purple packages that are used
to pack heroin.’’ Upon seeing the packag-
ing, he informed Sierra-Ayala that he was
under arrest, directed him to stand up, and
read him his Miranda rights. Because Ser-
geant López-Maysonet did not have hand-
cuffs on his person, he radioed for backup.
After Sierra-Ayala was handcuffed, he pat-
ted him down and identified a gun in a
holster on the left side of Sierra-Ayala’s
belt. López-Maysonet also testified that he
retrieved $94 in cash from Sierra-Ayala’s
pockets. Sierra-Ayala testified that only
$10 belonged to him and that the remain-
der of the cash was recovered from the
bag belonging to his cousin.

2. Sierra-Ayala’s Involvement

Sierra-Ayala testified at the two sup-
pression hearings about how he came to be
at the drug point on Melilla Street on
January 29, 2017. Because this testimony
is relevant to Sierra-Ayala’s motion to sup-
press, we summarize it here.

Sierra-Ayala grew up in a house on Mel-
illa Street about five or six houses away
from the site of his arrest. Although he
now lives with his wife and two children in
a different area of Lóıza, Sierra-Ayala re-
turned to his parents’ house on Melilla
Street between 6:00 and 7:00 a.m. on Janu-
ary 29, 2017 to work on a Nissan Pathfin-
der that he was keeping and repairing
there. On the morning of his arrest, Sier-
ra-Ayala was waiting for his friend Jose
Carlos, who was going to help him remove

the radiator from the Pathfinder and take
him to purchase a replacement.

At about 8:30 a.m., Sierra-Ayala stopped
working on his car and went to buy a soda
and cigarettes from his cousin, who sells
refreshments from his grandmother’s
house. This house is across the street from
Sierra-Ayala’s parents’ house. Because the
items Sierra-Ayala wished to purchase cost
around $3 and his cousin did not have
change for Sierra-Ayala’s $10 bill, Sierra-
Ayala went off in search of change. He
walked toward a group of individuals fur-
ther down Melilla Street -- which included
another one of Sierra-Ayala’s cousins, Jean
Carlos Sirino -- and attempted to get
change from Jean Carlos. While Jean Car-
los searched for change, he passed the bag
he was holding to Sierra-Ayala. Sierra-
Ayala testified that the zipper of the bag
was closed, and that he had been holding
the bag for ‘‘[a]round five seconds’’ when
the PRPD officers arrived. As discussed
above, Sierra-Ayala testified that the offi-
cers’ arrival and Sergeant López-Mayso-
net’s approach and alleged order made him
feel that he had no choice but to hand over
the bag.

B. Procedural History

Sierra-Ayala pled not guilty to four
charged offenses. He filed a motion to
suppress the gun and drugs discovered by
Sergeant López-Maysonet, arguing that
the sergeant lacked reasonable suspicion
to support the initial seizure and that the
discovery of contraband in the bag was
coerced.1 Sierra-Ayala argued that his
presence on Melilla Street was not unusual
and that he was not engaged in any suspi-
cious activity when the officers arrived in
their vehicles. In response, the govern-
ment argued that Sierra-Ayala was not

1. Sierra-Ayala also sought to suppress his
post-arrest statements, on the basis that they

were the fruit of an illegal arrest.
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seized at the time Sergeant López-Mayso-
net approached him, and that López-May-
sonet acquired probable cause to arrest
Sierra-Ayala after Sierra-Ayala voluntarily
displayed the contents of his bag.

1. Initial Suppression Hearing Be-
fore the Magistrate Judge

The magistrate judge held a hearing on
Sierra-Ayala’s motion to suppress. Ser-
geant López-Maysonet and Sierra-Ayala
were the only witnesses, and they testified
to the facts as outlined above. During
cross-examination, the sergeant testified
that he had forgotten to identify the hol-
ster seized from Sierra-Ayala in two sepa-
rate reports filed after the arrest.

Prior to defense counsel’s cross-exami-
nation of Sergeant López-Maysonet, the
government provided the court with infor-
mation on four administrative complaints
that had been filed against the sergeant.
The magistrate judge determined that only
one incident had the potential to be Giglio
material,2 and permitted defense counsel
to cross-examine López-Maysonet about
the incident. The following exchange oc-
curred:

[Defense Counsel]: Sergeant [Ló-
pez-]Maysonet, there was an administra-
tive complaint against you as a result of
a theft or loss of monies during a war-
rant –- execution of a warrant. Is that
correct?

[López-Maysonet]: That’s not right.

After Sergeant López-Maysonet reviewed
the administrative complaint, he explained:

[López-Maysonet]: Like I was telling
you, I was the supervisor and I did the
writ for the Lieutenant [Daniel López
Garćıa].

[Defense]: Is that administrative com-
plaint as against you or is it as against
someone else, the [complaint] in front of
you?
[López-Maysonet]: It’s against Officer
Daniel Lopez [Garćıa].
[Defense]: It’s not against you?
[López-Maysonet]: No.
[Defense]: Does your name appear in
that document?
[López-Maysonet]: It only shows my last
name, Lopez Maysonet.
TTT

[Defense]: What is the nature of the
allegation?
[López-Maysonet]: The nature of the al-
legation was that when I was supervis-
ing a search and arrest, the person that
was subject of the warrant, Mr. Abner
Arroyo, TTT gave me some money, I
counted the money and then an amount
of money went missing. We went to the
video, we saw the video again and then
there was some money missing when I
was counting it and then Officer Lopez
Garcia said that he had taken it as a
joke in order for us to see what happens
when someone else from outside gets
involved.

Officer López Garćıa was involved in the
operation that led to Sierra-Ayala’s arrest.
According to Sergeant López-Maysonet,
Officer López Garćıa ‘‘was in the vehicle
but was not present at the arrest. He was
in the wooded area while [Sergeant López-
Maysonet] was arresting’’ Sierra-Ayala.

At the end of the hearing, the magis-
trate judge directed the parties to file
simultaneous supplemental briefs address-
ing whether Sierra-Ayala had a reasonable
expectation of privacy in the contents of
the bag.

2. See Giglio v. United States, 405 U.S. 150,
154-55, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972)
(holding that evidence relevant to the credibil-

ity of a government witness must be dis-
closed); Roe v. Lynch, 997 F.3d 80, 82 (1st
Cir. 2021) (reciting the holding of Giglio).
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2. The Magistrate Judge’s Report
and Recommendation

[1] In its supplemental brief, the gov-
ernment argued that Sierra-Ayala lacked
standing to challenge a Fourth Amend-
ment violation because he had no privacy
interest in the bag.3 The government noted
that Sierra-Ayala testified that his cousin
had passed him the bag and that he had
held it for only five to thirty seconds be-
fore the officers arrived. The government
also argued that the court should credit
Sergeant López-Maysonet’s hearing testi-
mony rather than Sierra-Ayala’s because
Sierra-Ayala’s narrative contained several
implausibilities.

Sierra-Ayala’s supplemental brief ar-
gued for the opposite conclusion. In partic-
ular, Sierra-Ayala argued that he had a
possessory interest in the bag in the form
of a bailment, giving rise to a reasonable
expectation of privacy, and that Sergeant
López-Maysonet’s testimony was incredi-
ble and embellished. Sierra-Ayala also reit-
erated his argument that the encounter
with Sergeant López-Maysonet was a sei-
zure rather than a consensual encounter,
and that López-Maysonet lacked reason-
able suspicion for the stop.

In a Report and Recommendation, the
magistrate judge credited Sergeant Ló-
pez-Maysonet’s testimony about how the
incident on January 29 unfolded. The mag-
istrate judge described López-Maysonet’s
demeanor and tone as convincing, and his
version of the events as plausible and logi-
cal. The judge found Sierra-Ayala’s testi-
mony facially less plausible for several
reasons. First, the magistrate judge ex-

pressed skepticism about the reported
price of Sierra-Ayala’s intended purchases
and the lack of change for a relatively
small bill in a home business selling inex-
pensive items. The judge also found the
suggestion that Sierra-Ayala had only
been holding the bag for five seconds be-
fore the PRPD officers arrived not credi-
ble. The magistrate judge credited López-
Maysonet’s testimony that ‘‘he said noth-
ing other than that he was a police officer.
Sierra-Ayala then stood up and showed
Lopez the contents of the shoulder bag
without any other prompting.’’

Finding that Sierra-Ayala voluntarily
displayed the contents of the bag to López-
Maysonet, and that the officers’ show of
force upon arriving to Melilla Street would
not have caused a reasonable person to
believe he was not free to leave, the magis-
trate judge recommended that the district
court find that Sierra-Ayala was not
seized. The Report and Recommendation
also concluded that Sierra-Ayala lacked
standing to challenge the search and sei-
zure of the bag because he lacked a rea-
sonable expectation of privacy in the bag.
The magistrate judge recommended that
the court deny Sierra-Ayala’s motion to
suppress for both of these reasons.

[2] Sierra-Ayala objected to the Re-
port and Recommendation and requested a
de novo hearing before the district court.4

Specifically, Sierra-Ayala objected to the
magistrate judge’s favorable assessment of
Sergeant López-Maysonet’s credibility and
to the magistrate judge’s conclusions that
no Fourth Amendment seizure occurred

3. As the magistrate judge noted, ‘‘standing’’
for Fourth Amendment purposes is distinct
from Article III standing. Byrd v. United
States, ––– U.S. ––––, 138 S. Ct. 1518, 1530,
200 L.Ed.2d 805 (2018); see also infra Section
II.C.

4. Under 28 U.S.C. § 636(b)(1), the district
court ‘‘shall make a de novo determination of

those portions of the [Report and Recommen-
dation] to which objection is made.’’ In doing
so, the court ‘‘may TTT receive further evi-
dence’’ on the matter, id., including via an
evidentiary hearing, see United States v. Law-
lor, 406 F.3d 37, 40 (1st Cir. 2005).
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and that Sierra-Ayala lacked standing to
challenge the search of the bag.

3. De Novo Hearing Before the Dis-
trict Court

The district court scheduled a de novo
hearing in response to Sierra-Ayala’s ob-
jection to the Report and Recommenda-
tion. The government subsequently filed a
motion to vacate the de novo hearing,
which the district court denied. The gov-
ernment then filed a motion to limit the
scope of the de novo hearing to the ques-
tion of standing, arguing that it presented
a threshold issue because ‘‘the legality of
the seizure is not properly before the
Court’’ until Sierra-Ayala establishes
standing. The district court granted that
motion two days later, without waiting for
a response from Sierra-Ayala.

At the de novo hearing, Sierra-Ayala
and Sergeant López-Maysonet reiterated
much of their testimony from the initial
suppression hearing before the magistrate
judge. Sierra-Ayala testified that when his
cousin handed him the bag, it was his
understanding that he ‘‘w[as] to hold th[e]
bag until [Jean Carlos] got change for
[Sierra-Ayala],’’ he was ‘‘responsible for
th[e] bag,’’ and it was his understanding
that he ‘‘could not give it to anyone else.’’
Sierra-Ayala explained that he ‘‘turned
[the bag] over to the police[ ] because [Ser-
geant López-Maysonet] told [him] to turn
it over.’’ Sierra-Ayala also testified that he
was at the site for only about five seconds
before police arrived, and that his cousin

had never asked him to watch anything in
the past. He explained that the site of his
arrest was ‘‘[f]our or five houses’’ away
from his mother’s house. Sergeant López-
Maysonet reiterated his prior testimony
that Sierra-Ayala had displayed the con-
tents of the bag to him voluntarily.

After the de novo hearing, the district
court subsequently issued an opinion and
order ‘‘adopt[ing] the R&R’s recommenda-
tion as it relates to the issue of standing,
and den[ying] Sierra-Ayala’s motion on
such basis.’’ The court assumed, ‘‘[f]or pur-
poses of this Opinion and Order, TTT that
the interaction between Sierra-Ayala and
Sergeant López[-Maysonet] occurred the
way Sierra-Ayala described it.’’ In other
words, the court assumed that Sergeant
López-Maysonet ordered Sierra-Ayala to
display the contents of the bag to him, but
nevertheless concluded that Sierra-Ayala
lacked standing to challenge the search.5

[3, 4] In finding that Sierra-Ayala
lacked standing, the district court conclud-
ed that Sierra-Ayala was authorized to
possess the bag but that the evidence was
insufficient to support a depositor-deposi-
tory relationship between Sierra-Ayala and
his cousin.6 Moreover, even if such a rela-
tionship existed, the court concluded that a
bailment was not necessarily sufficient to
establish a reasonable expectation of priva-
cy. Instead, the court found that Sierra-
Ayala ‘‘undertook no affirmative precau-
tions to maintain privacy’’ even though the
court assumed, for purposes of the order,
that Sierra-Ayala’s version of the events
was accurate.7 The court observed that

5. As discussed infra, the district court subse-
quently abandoned this assumption and ex-
pressly found that Sierra-Ayala voluntarily
displayed the contents of the bag to Sergeant
López-Maysonet.

6. ‘‘The depositum contract is a civil law con-
cept, existing in Louisiana as well as Puerto
Rico, that has some relationship with the

common law concept of bailment.’’ Jewelers
Mut. Ins. Co. v. N. Barquet, Inc., 410 F.3d 2,
12 (1st Cir. 2005). A depository assumes a
duty of care to the depositor to safeguard the
object. Id. at 14.

7. Again, according to Sierra-Ayala, he only
turned the bag over to Sergeant López-Mayso-
net after being ordered to do so.
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‘‘[t]he record is silent on whether [Sierra-
Ayala] had a subjective expectation that
the bag was to remain free from govern-
mental intrusion.’’ Because the court found
that Sierra-Ayala lacked standing to chal-
lenge the discovery of the drugs, it did not
make a credibility determination beyond
its assumption, for purposes of resolving
the question of standing, that Sierra-Aya-
la’s testimony accurately described the sit-
uation.

4. The District Court’s Supplemental
Order

After the district court issued its order
adopting the Report and Recommendation
with respect to Sierra-Ayala’s standing to
challenge the search of the bag, defense
counsel sought a supplemental order on
Sierra-Ayala’s standing to suppress the
gun, which Sergeant López-Maysonet tes-
tified to finding on Sierra-Ayala’s person.
The court allowed the parties to address
the issue at a pre-trial status conference.
At the conference, defense counsel argued
that Sierra-Ayala’s lack of standing to
suppress the contents of the bag was irrel-
evant to whether he had standing to chal-
lenge the discovery of the gun on his per-
son. Defense counsel also argued that,
even if the court credited Sergeant López-
Maysonet’s version of the events, Sierra-
Ayala’s display of the bag could not be
voluntary under the fruit-of-the-poisonous-
tree doctrine because Sierra-Ayala was il-
legally seized when Sergeant López-May-
sonet approached.

During the status conference, the dis-
trict court indicated on multiple occasions
that it was crediting Sergeant López-May-
sonet’s testimony, rather than Sierra-Aya-
la’s, about how the encounter unfolded.8

After the status conference, the district
court issued a supplemental order, which
summarized the factual findings the dis-
trict court had adopted at the status con-
ference:

[T]he defendant was with a group of
individuals who ran away when police
officers arrived in the area. The defen-
dant, however, stayed in place. One of
the officers (Sergeant López[-Mayso-
net]) approached the defendant, identi-
fying himself as a police officer. The
defendant held open and showed the
contents of the bag to the officer, who
saw a clear plastic bag that had purple
packages in it, which the officer knew
was the type of packaging used for her-
oin. The officer placed the defendant
under arrest and frisked him, finding
the gun.9

The court rejected Sierra-Ayala’s argu-
ment that he was seized at the time Ser-
geant López-Maysonet approached, and
concluded that, because Sierra-Ayala vol-
untarily displayed the contents of the bag,
the sergeant had probable cause to arrest
him. The court concluded that the discov-
ery of the gun on Sierra-Ayala’s person
was therefore a permissible consequence
of a constitutional search incident to ar-
rest.

5. Trial

At the start of the trial, the government
sought to preclude the defense from ques-
tioning Sergeant López-Maysonet about
the 2015 incident in which he failed to file
a timely report about the misconduct of his
supervisee, Officer Daniel López Garćıa.
The government argued that the incident
was not relevant under Giglio. Defense
counsel countered that the incident was

8. Defense counsel objected to the court’s find-
ing that Sergeant López-Maysonet’s approach
to Sierra-Ayala was constitutional.

9. In the same order, the district court also
indicated that it ‘‘[wa]s in agreement with the
Magistrate Judge’s factual analysis.’’
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relevant to Sergeant López-Maysonet’s
truthfulness under Federal Rule of Evi-
dence 608 and his potential bias. Defense
counsel also sought to introduce the ser-
geant’s statements from the suppression
hearing as a prior inconsistent statement.

The district court ruled that defense
counsel could not cross-examine Sergeant
López-Maysonet about the incident, noting
that ‘‘[López-Maysonet] submitted the re-
port. He did it late. That’s not TTT [Rule]
608 material.’’ The court also precluded
defense counsel from introducing Sergeant
López-Maysonet’s testimony at the initial
suppression hearing as a prior inconsistent
statement. The court explained that
whether López-Maysonet was ‘‘under in-
vestigation at the time of the arrest of Mr.
Sierra-Ayala’’ was ‘‘not what was asked of
[López-Maysonet] TTTT Defense counsel
was very specific, and they were referring
to a complaint as a result of a theft or loss
of monies during [the] execution of a war-
rant.’’

The trial commenced after the resolution
of these threshold issues. Sergeant López-
Maysonet reiterated his prior testimony
that Sierra-Ayala voluntarily displayed the
contents of the bag to him. Sergeant Ló-
pez-Maysonet also testified to recovering
the holster from Sierra-Ayala’s person but
acknowledged that he failed to document it
in the investigatory report filed after the
incident. The jury convicted Sierra-Ayala
of the four charged offenses.10 He was
sentenced to a term of seventy-two months
of imprisonment. This appeal followed.

C. Claims on Appeal

Appellant seeks review of the district
court’s denial of his motion to suppress the
drugs and firearm. He argues that the

fruit-of-the-poisonous-tree doctrine applies
to the evidence seized during his encounter
with Sergeant López-Maysonet because
the encounter was an unconstitutional sei-
zure. The government responds that Sier-
ra-Ayala was not seized when Sergeant
López-Maysonet approached and that he
voluntarily displayed the contents of the
bag to the sergeant. Alternatively, the gov-
ernment suggests that the interactions be-
tween Sierra-Ayala and Sergeant López-
Maysonet constitute a constitutionally per-
missible investigatory stop under Terry v.
Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d
889 (1968). Moreover, even if the initial
stop of Sierra-Ayala was unconstitutional,
the government contends that the fruit-of-
the-poisonous-tree doctrine does not apply
to the items seized because their discovery
comported with Fourth Amendment prin-
ciples.

Appellant also appeals the district
court’s decision, during his trial, to pre-
clude cross-examination of Sergeant Ló-
pez-Maysonet on certain issues relating to
the administrative complaint in which Ser-
geant López-Maysonet was named. Appel-
lant suggests that cross-examination on
this issue is relevant to truthfulness -- i.e.,
Sergeant López-Maysonet’s ‘dishon-
est[ ]‘ conduct in belatedly filing a report
about the incident -- and bias -- i.e., that
Sergeant López-Maysonet had an incentive
to testify favorably for the government
because he was under investigation. Appel-
lant contends that the district court abused
its discretion in denying cross-examination
and that his inability to adequately im-
peach Sergeant López-Maysonet’s bias and
truthfulness caused his trial to be funda-
mentally unfair.

10. The offenses of conviction were: possession
of a firearm in furtherance of a drug traffick-
ing crime; possession with intent to distribute
a controlled substance (heroin); possession

with intent to distribute a controlled sub-
stance (crack cocaine); and possession of a
firearm with an obliterated serial number.
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II

We address appellant’s suppression ar-
guments first.

A. Standard of Review

[5–7] We review the district court’s
factual findings at the suppression hearing
for clear error and its legal conclusions de
novo. Rodŕıguez-Pacheco, 948 F.3d at 6.
We are ‘‘especially deferential’’ to the dis-
trict court’s evaluation of witnesses’ credi-
bility, which we will overturn ‘‘only if, after
reviewing all of the evidence, we have a
‘definite and firm conviction that a mistake
has been committed.’ ’’ United States v.
Jones, 187 F.3d 210, 214 (1st Cir. 1999)
(quoting United States v. Rostoff, 164 F.3d
63, 71 (1st Cir. 1999)). ‘‘Indeed, absent
objective evidence that contradicts a wit-
ness’s story or a situation where the story
itself is so internally inconsistent or im-
plausible that no reasonable factfinder
would credit it, ‘the ball game is virtually
over’ once a district court determines that
a key witness is credible.’’ United States v.
Guzmán-Batista, 783 F.3d 930, 937 (1st
Cir. 2015) (citation omitted) (quoting Riv-
era-Gómez v. de Castro, 900 F.2d 1, 4 (1st
Cir. 1990)).

B. The Seizure

[8–11] The Fourth Amendment prohib-
its ‘‘unreasonable searches and seizures.’’
U.S. Const. amend. IV. Evidence acquired
in violation of the Fourth Amendment is
subject to the exclusionary rule. Camacho,
661 F.3d at 724. But ‘‘[n]ot every interac-
tion between a police officer and a citizen
constitutes a seizure triggering Fourth
Amendment protections.’’ United States v.
Ford, 548 F.3d 1, 4 (1st Cir. 2008); see also
Florida v. Royer, 460 U.S. 491, 497-98, 103
S.Ct. 1319, 75 L.Ed.2d 229 (1983) (plurality
opinion). Instead, a seizure occurs where
the ‘‘totality of the circumstances’’ shows
that officers have ‘‘ ‘restrained the liberty

of a citizen’ through ‘physical force or [a]
show of authority.’ ’’ Camacho, 661 F.3d at
725 (quoting Terry, 392 U.S. at 19 n.16, 88
S.Ct. 1868). Courts evaluate the ‘‘ ‘coercive
effect of [an] encounter’ by asking whether
‘a reasonable person would feel free to
decline the officers’ requests or otherwise
terminate the encounter.’ ’’ Id. (quoting
Brendlin v. California, 551 U.S. 249, 255,
127 S.Ct. 2400, 168 L.Ed.2d 132 (2007)).

[12] Here, appellant was clearly seized
when Sergeant López-Maysonet ap-
proached him at the site on Melilla Street.
Immediately preceding Sergeant López-
Maysonet’s approach, an unmarked vehi-
cle had pulled up in a yard beside a
house. Three officers exited the vehicle,
yelling ‘‘police.’’ The officers chased after
six or seven fleeing individuals -- individu-
als who had not been observed engaging
in criminal activity prior to the officers’
pursuit. Additional police officers and ve-
hicles arrived at the site as the two pursu-
ing officers ran into the woods. A reason-
able person, observing this show of police
authority, would not feel free to leave.
The heavy police presence and rapidity
with which officers pursued the fleeing
individuals ‘‘objectively communicate[d]
that [law enforcement] [wa]s exercising
[its] official authority to restrain the indi-
vidual[s’] liberty of movement.’’ United
States v. Fields, 823 F.3d 20, 25 (1st Cir.
2016) (second and fourth alterations in
original) (emphasis omitted) (quoting
United States v. Cardoza, 129 F.3d 6, 16
(1st Cir. 1997)).

[13–15] Even where an encounter with
law enforcement rises to the level of a
seizure, however, the Supreme Court has
recognized certain exceptions to the pro-
tections of the Fourth Amendment. The
government argues that even if Sierra-
Ayala was seized when Sergeant López-
Maysonet approached him, the Terry ex-
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ception applies. See 392 U.S. at 30-31, 88
S.Ct. 1868. Under Terry, ‘‘a police officer
may briefly detain an individual for ques-
tioning if the officer ‘reasonably suspects
that the person apprehended is committing
or has committed a crime.’ ’’ Camacho, 661
F.3d at 726 (quoting Arizona v. Johnson,
555 U.S. 323, 326, 129 S.Ct. 781, 172
L.Ed.2d 694 (2009)). The reasonable suspi-
cion standard requires ‘‘a ‘particularized
and objective basis’ for suspecting the per-
son stopped of criminal activity,’’ id. (quot-
ing Ornelas v. United States, 517 U.S. 690,
696, 116 S.Ct. 1657, 134 L.Ed.2d 911
(1996)), that is ‘‘both objectively reasonable
and ‘grounded in specific and articulable
facts,’ ’’ id. (quoting United States v. Hens-
ley, 469 U.S. 221, 229, 105 S.Ct. 675, 83
L.Ed.2d 604 (1985)). Critically, ‘‘the indi-
vidual facts, taken in the aggregate,’’ must
be ‘‘sufficient to trigger a reasonable suspi-
cion that some criminal activity was afoot
-- and that the defendant was involved.’’
United States v. Ruid́ıaz, 529 F.3d 25, 30
(1st Cir. 2008) (emphasis added).

In arguing that Sergeant López-Mayso-
net possessed reasonable suspicion to jus-
tify a Terry stop of Sierra-Ayala, the
government points to three facts: (1) the
location of the stop, which Sergeant Ló-
pez-Maysonet described as a ‘‘known
drug point’’ based on his training and ex-
perience; (2) the fact that several individ-
uals were carrying messenger-style bags,
which Sergeant López-Maysonet testified
were ‘‘used to carry controlled substances
and weapons’’; and (3) the flight of sever-
al individuals upon the arrival of police.

[16–18] The location of a stop in a
‘‘high crime area’’ may be one factor rele-
vant to the Terry analysis. Illinois v.
Wardlow, 528 U.S. 119, 124, 120 S.Ct. 673,
145 L.Ed.2d 570 (2000); United States v.
Wright, 485 F.3d 45, 54 (1st Cir. 2007). But
the Supreme Court has made clear that
‘‘[a]n individual’s presence in an area of

expected criminal activity, standing alone,
is not enough to support a reasonable,
particularized suspicion that the person is
committing a crime.’’ Wardlow, 528 U.S. at
124, 120 S.Ct. 673 (emphasis added). Al-
though ‘‘unprovoked flight’’ or ‘‘nervous,
evasive behavior’’ may provide reasonable
suspicion justifying an investigatory stop,
id. at 124, 120 S.Ct. 673; see also United
States v. Aitoro, 446 F.3d 246, 252 (1st Cir.
2006), Sierra-Ayala -- unlike the other indi-
viduals present -- neither fled nor acted
evasively as Sergeant López-Maysonet ap-
proached, see Camacho, 661 F.3d at 726.
Nor is Sierra-Ayala’s possession of a black
messenger-style bag enough to tip the
scale toward reasonable suspicion. Even if
messenger-style bags are commonly used
in drug transactions, as Sergeant López-
Maysonet testified, they are also useful for
any number of legitimate purposes. Ser-
geant López-Maysonet did not observe in-
dividuals using the bags in a way that a
‘‘reasonably prudent and experienced po-
lice officer would have recognized TTT as
consistent with the consummation of a
drug deal.’’ United States v. Rabbia, 699
F.3d 85, 90 (1st Cir. 2012).

The totality of the circumstances here
does not provide an ‘‘objectively reason-
able, particularized basis for suspecting
[Sierra-Ayala] of criminal activity.’’ Cama-
cho, 661 F.3d at 726 (emphasis added); see
also United States v. Wright, 582 F.3d 199,
220 (1st Cir. 2009) (Lipez, J., dissenting)
(‘‘[T]he reasonable suspicion justifying a
Terry stop must be more than an ‘inchoate
and unparticularized suspicion or
‘‘hunch,’’ ’ and it must be specifically fo-
cused on the individual under scrutiny.’’
(citation omitted) (quoting Terry, 392 U.S.
at 27, 88 S.Ct. 1868)). The most that can be
said is that Sierra-Ayala was standing near
a known drug point -close to his parents’
home -- while holding a bag that can be
used to transport drugs, weapons, gym
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clothes, or any number of other objects.
See Camacho, 661 F.3d at 726 (‘‘ ‘The men
were walking normally on a residential
sidewalk and displayed no apprehension or
nervousness when the officers approached,’
and Camacho’s responses to [the officer]’s
questions ‘were direct and non-evasive.’ ’’
(quoting the district court)). He did noth-
ing reasonably suggestive of criminal activ-
ity.

C. The Search and Arrest

[19] Our conclusion that Sergeant Ló-
pez-Maysonet lacked reasonable suspicion
to justify the initial seizure of Sierra-Ayala
does not end the inquiry. The government
argues that an intervening voluntary act --
Sierra-Ayala’s display of the contents of
the bag to Sergeant López-Maysonet --
provided independent probable cause to
arrest Sierra-Ayala, rendering any lack of
reasonable suspicion prior to the voluntary
act irrelevant to suppression.11

Appellant offers two arguments in re-
sponse. First, appellant contends that the
district court clearly erred in concluding
that he spontaneously and voluntarily dis-
played the contents of the bag to Sergeant
López-Maysonet, thereby obviating the
need for probable cause for a search. Sec-
ond, appellant argues that even if the dis-
trict court properly concluded that he act-
ed ‘‘voluntarily,’’ suppression of the drugs
and the firearm is nevertheless appropri-
ate under the fruit-of-the-poisonous-tree
doctrine. We consider these arguments in
turn.

1. A Voluntary Act

At the suppression hearings, the parties
presented opposing testimony on the issue
of voluntariness. Sierra-Ayala testified that
Sergeant López-Maysonet observed the
contents of the bag only because he or-
dered Sierra-Ayala to turn the bag over.
Sierra-Ayala argued then, and argues
again on appeal, that Sergeant López-
Maysonet’s coercive inspection of the bag
was a search within the meaning of the
Fourth Amendment, to which Sierra-Ayala
did not consent. See Royer, 460 U.S. at
497, 103 S.Ct. 1319 (‘‘[W]ithout a warrant
to search Royer’s luggage and in the ab-
sence of probable cause and exigent cir-
cumstances, the validity of the search de-
pended on Royer’s purported consent.’’).
The government, on the other hand, ar-
gues that Sierra-Ayala voluntarily showed
Sergeant López-Maysonet the contents of
the bag, such that López-Maysonet’s ob-
servation of the bag’s contents was not an
illegal search under the Fourth Amend-
ment.

[20] Where the government defends
the validity of a search based on an indi-
vidual’s consent, the government ‘‘has the
burden of proving that the necessary con-
sent was obtained and that it was freely
and voluntarily given, a burden that is not
satisfied by showing a mere submission to
a claim of lawful authority.’’ Royer, 460
U.S. at 497, 103 S.Ct. 1319. Sergeant Ló-

11. The government also argues that we need
not reach the merits of Sierra-Ayala’s sup-
pression arguments because Sierra-Ayala
lacks standing to challenge the search of the
bag. We do not address the standing issue.
Unlike Article III standing, Fourth Amend-
ment ‘‘standing’’ is not jurisdictional, and
courts may address whether a seizure or
search was adequately supported -- by reason-
able suspicion or probable cause and exigent
circumstances -- before resolving whether a

defendant has standing to challenge the
search or seizure. Byrd, 138 S. Ct. at 1530-31.
The district court’s written order concluded
that Sierra-Ayala lacked standing to challenge
the discovery of the drugs, and denied the
motion to suppress on that basis. Subsequent-
ly, the district court also made the factual
finding that Sierra-Ayala acted voluntarily in
displaying the contents of the bag to Sergeant
López-Maysonet.
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pez-Maysonet testified that Sierra-Ayala
‘‘freely and voluntarily’’ showed him the
bag, without any prompting. After hearing
Sierra-Ayala’s competing testimony, the
magistrate judge made the factual finding
that Sierra-Ayala voluntarily displayed the
bag’s contents to Sergeant López-Mayso-
net. The Report and Recommendation
identified several factors supporting the
magistrate judge’s determination that Ló-
pez-Maysonet’s testimony on this point
was credible.12 The district court adopted
this factual finding in a written order, after
a de novo suppression hearing and subse-
quent status conference that addressed the
voluntariness issue.

[21] Although appellant offers several
arguments for why the lower court’s credi-
bility assessment of the competing testi-
mony on voluntariness was wrong,13 he
does not identify ‘‘objective evidence that
contradicts [Sergeant López-Maysonet’s]
story.’’ Guzmán-Batista, 783 F.3d at 937.
Nor was Sergeant López-Maysonet’s testi-
mony ‘‘so internally inconsistent or implau-
sible that no reasonable factfinder would
credit it.’’ Id. Because appellant’s eviden-
tiary arguments do not leave us with a
‘‘definite and firm conviction’’ that the dis-
trict court erred in crediting Sergeant Ló-
pez-Maysonet’s testimony, Jones, 187 F.3d
at 214 (quoting Rostoff, 164 F.3d at 71),
the district court did not clearly err in
concluding that Sierra-Ayala displayed the
drugs to Sergeant López-Maysonet with-
out prompting from the sergeant. See
United States v. Casellas-Toro, 807 F.3d

380, 390 (1st Cir. 2015) (noting that the
voluntariness of a consent search is a fac-
tual determination for the district court);
accord United States v. Coraine, 198 F.3d
306, 308 (1st. Cir. 1999). Upon observing
the drugs in the bag due to this voluntary
act, Sergeant López-Maysonet acquired
probable cause to arrest Sierra-Ayala and
to conduct a search of him incident to
arrest.

Ordinarily, this conclusion would end
our inquiry and warrant affirmance of the
district court’s order denying Sierra-Aya-
la’s motion to suppress. But because appel-
lant also argues that his ‘‘voluntary’’ act is
inextricably linked to the initial unconstitu-
tional seizure that precipitated his display
of the bag, we next address whether sup-
pression is warranted under the fruit-of-
the-poisonous-tree doctrine.

2. Fruit of the Poisonous Tree

[22–25] The fruit-of-the-poisonous-tree
doctrine is an extension of the Fourth
Amendment exclusionary rule that re-
quires ‘‘indirect fruits’’ recovered after an
initial Fourth Amendment violation to be
suppressed if they ‘‘bear a sufficiently
close relationship to the underlying illegali-
ty.’’ Camacho, 661 F.3d at 729 (quoting
New York v. Harris, 495 U.S. 14, 19, 110
S.Ct. 1640, 109 L.Ed.2d 13 (1990)). Be-
cause the exclusionary rule ‘‘is a ‘pruden-
tial’ doctrine’’ whose ‘‘sole purpose TTT is
to deter future Fourth Amendment viola-
tions,’’ Davis v. United States, 564 U.S.
229, 236-37, 131 S.Ct. 2419, 180 L.Ed.2d

12. These factors include López-Maysonet’s
tone and demeanor and the logic and plausi-
bility of his version of the events, as compared
to the inconsistencies and implausibilities of
Sierra-Ayala’s version of events. The magis-
trate judge specifically found implausible Si-
erra-Ayala’s testimony regarding the prices of
the goods he sought to purchase and the
‘‘story TTT that he was literally caught holding
the bag.’’

13. Specifically, Sierra-Ayala argues that the
district court overlooked the generally im-
plausible nature of Sergeant López-Mayso-
net’s testimony, the nonsensical logic of Si-
erra-Ayala’s supposedly voluntary action,
Sergeant López-Maysonet’s evasiveness dur-
ing testimony, and Sergeant López-Mayso-
net’s disciplinary history.
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285 (2011) (quoting Pa. Bd. of Prob. &
Parole v. Scott, 524 U.S. 357, 363, 118 S.Ct.
2014, 141 L.Ed.2d 344 (1998)),14 suppres-
sion as fruit of the poisonous tree is not
appropriate where ‘‘the connection be-
tween the illegal police conduct and the
discovery and seizure of the evidence is ‘so
attenuated as to dissipate the taint,’ ’’ Ca-
macho, 661 F.3d at 729 (quoting Segura v.
United States, 468 U.S. 796, 805, 104 S.Ct.
3380, 82 L.Ed.2d 599 (1984)). ‘‘The notion
of the ‘dissipation of the taint’ attempts to
mark the point at which the detrimental
consequences of illegal police action be-
come so attenuated that the deterrent ef-
fect of the exclusionary rule no longer
justifies its cost.’’ United States v. Corde-
ro-Rosario, 786 F.3d 64, 75 (1st Cir. 2015)
(quoting Brown v. Illinois, 422 U.S. 590,
609, 95 S.Ct. 2254, 45 L.Ed.2d 416 (1975)
(Powell, J., concurring)).

[26–29] In the context of a ‘‘voluntary’’
confession after an illegal arrest, to which
appellant analogizes his situation, courts
examine ‘‘[t]he temporal proximity of the
arrest and the confession, the presence of
intervening circumstances, and, particular-
ly, the purpose and flagrancy of the official
misconduct’’ to determine whether sup-
pression of the statements is warranted
under the fruit-of-the-poisonous tree doc-
trine. Brown, 422 U.S. at 603-04, 95 S.Ct.
2254 (citations and footnote omitted). And,
of closer relevance to the situation here,

we have held that the fruit-of-the-poison-
ous-tree doctrine may be implicated where
an individual’s ‘‘voluntary’’ consent to a
search of his belongings followed an initial
Fourth Amendment violation that ‘‘signifi-
cantly influenced his decision to consent.’’
United States v. Navedo-Colón, 996 F.2d
1337, 1339 (1st Cir. 1993).15 The ‘‘key inqui-
ry’’ is ‘‘whether, granting establishment of
the primary illegality, the evidence to
which instant objection is made has been
come at by exploitation of that illegality or
instead by means sufficiently distinguish-
able to be purged of the primary taint.’’
Cordero- Rosario, 786 F.3d at 75-76 (em-
phasis added) (quoting Wong Sun v. Unit-
ed States, 371 U.S. 471, 488, 83 S.Ct. 407, 9
L.Ed.2d 441 (1963)); accord United States
v. Delgado-Pérez, 867 F.3d 244, 257-58 (1st
Cir. 2017).16

Applying these principles, we conclude
that the circumstances of this case do not
warrant suppression of the evidence recov-
ered from Sierra-Ayala as fruits of the
poisonous tree. To start, we recognize that
this case differs from the consented-to
search at issue in Navedo-Colón, where
the district court assumed without decid-
ing that the initial alleged illegality (an
illegal x-ray) was unlawful. 996 F.2d at
1338. Here, in contrast, the district court
concluded that Sierra-Ayala was not
seized, and thus it did not consider the

14. As the Court emphasized in Davis, ‘‘[e]x-
clusion is ‘not a personal constitutional right,’
nor is it designed to ‘redress the injury’ occa-
sioned by an unconstitutional search.’’ 564
U.S. at 236, 131 S.Ct. 2419 (quoting Stone v.
Powell, 428 U.S. 465, 486, 96 S.Ct. 3037, 49
L.Ed.2d 1067 (1976)).

15. Whether the initial illegality ‘‘play[ed] a
significant role in obtaining appellant’s con-
sent’’ is a factual question for the district
court. Navedo-Colón, 996 F.2d at 1339; see
also Cordero-Rosario, 786 F.3d at 73, 78 (re-
manding for the district court to make the
factual finding after reversing the holding

‘‘that the searches TTT did not violate the
Fourth Amendment’’).

16. Although ‘‘[h]ow appellant’s mind worked
at the time -whether or not the [initial illegali-
ty] significantly influenced’’ his action -- is a
factual determination for the district court
that we review for clear error, Navedo-Colón,
996 F.2d at 1339, ‘‘[i]n determining the out-
come under the attenuation doctrine, the
court of appeals does not defer to the district
court.’’ United States v. Paradis, 351 F.3d 21,
32 (1st Cir. 2003). In other words, our review
is de novo.

17a 
Appendix A



18 39 FEDERAL REPORTER, 4th SERIES

fruit-of-the-poisonous-tree issue. Neverthe-
less, the district court made factual find-
ings that give us sufficient information to
determine whether Sierra-Ayala’s display
of the bag was ‘‘obtained by exploitation of
the underlying illegality.’’ See Cordero-Ro-
sario, 786 F.3d at 78 (remanding where
‘‘we lack[ed] sufficient information to de-
termine whether [the] consent was ob-
tained by exploitation of the underlying
illegality’’); Navedo-Colón, 996 F.2d at
1338-39 (holding that although the district
court did not ‘‘explicitly deny a causal con-
nection between the x-ray and appellant’s
consent,’’ a ‘‘[f]air[ ] read[ing]’’ of its opin-
ion ‘‘indicates that the court asked, and
answered, the correct causal question in
deciding whether to suppress evidence of
consent’’).

[30] Even assuming a causal connec-
tion between the voluntary display of the
bag and the initial illegal seizure effected
by the arriving officers’ show of authority
due to their temporal proximity, the facts
found by the district court do not support
the conclusion that ‘‘the causal link TTT is
so tight that the evidence acquired pursu-
ant to that [voluntary act] must be sup-
pressed.’’ Delgado-Pérez, 867 F.3d at 257
(quoting Cordero-Rosario, 786 F.3d at 76);
see also United States v. Serrano-Acevedo,
892 F.3d 454, 460 (1st Cir. 2018) (indicat-
ing that suppression is not warranted
where the causal link between an initial
illegality and subsequent consent is ‘‘suffi-
ciently attenuated’’). Nothing about the
behavior of the officers at the scene gener-
ally, or Sergeant López-Maysonet’s partic-
ular actions towards Sierra-Ayala, can be
read as ‘‘exploit[ing]’’ the primary illegali-
ty, Cordero-Rosario, 786 F.3d at 78, to
induce Sierra-Ayala to display the con-
tents of the bag. See United States v.
Smith, 919 F.3d 1, 12 (1st Cir. 2019)
(‘‘ ‘[T]he purpose and flagrancy of the offi-
cial misconduct’ TTT ‘is the most important

part of the analysis ‘‘because it is tied
directly to the rationale underlying the
exclusionary rule, deterrence of police mis-
conduct.’’ ’ ’’ (first quoting Cordero-Rosar-
io, 786 F.3d at 76; and then quoting Unit-
ed States v. Stark, 499 F.3d 72, 77 (1st
Cir. 2007))).

According to Sergeant López-Mayso-
net’s testimony, which the district court
credited, Officers Lopez Garcia and Garcia
Nieves, upon arriving at the site, exiting
their vehicle, and announcing themselves
as law enforcement, chased several indi-
viduals into the woods as other officers
arrived. Sergeant López-Maysonet ‘‘was
behind Officer [Garcia Nieves] when [he]
noticed an individual that remained sitting
down on a plastic chair, so [Sergeant Ló-
pez-Maysonet] turned and TTT identified
[him]self as a police officer and the indi-
vidual stood up facing [him], TTT turned to
the right and TTT opened [the bag he was
holding] and showed [López-Maysonet]
the contents.’’ To be sure, the officers’ cu-
mulative show of force as they pursued
the fleeing individuals contributed to the
seizure of Sierra-Ayala. But chasing other
fleeing individuals cannot be interpreted
as exploiting the illegal seizure to induce
the seized individual to surrender evi-
dence. Cf. Wardlow, 528 U.S. at 124, 120
S.Ct. 673 (unprovoked flight may provide
reasonable suspicion to investigate fleeing
individuals). Nor was turning towards Si-
erra-Ayala and identifying himself as a
police officer while the other officers pur-
sued those in flight flagrant misconduct
by Sergeant López- Maysonet. See Smith,
919 F.3d at 12 (distinguishing the ‘‘profes-
sional and polite’’ interactions at issue
from the ‘‘extreme tactics the Supreme
Court [has] deemed coercive’’).

Any number of scenarios could have fol-
lowed Sergeant López-Maysonet’s identifi-
cation of himself as law enforcement, in-
cluding an order from the sergeant to
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hand over the bag -- which likely would
have been deemed to exploit the initial
seizure -but also a notification that Sierra-
Ayala was free to go -- which clearly would
not. But, as the district court found, noth-
ing exploitative happened: Sergeant Ló-
pez-Maysonet ‘‘just identified himself, and
[Sierra-Ayala] gave him the bag.’’ These
facts render this case quite unlike Cama-
cho, where we suppressed evidence under
the fruit-of-the-poisonous-tree doctrine af-
ter police officers engaged in aggressive
questioning of Camacho after an illegal
stop and ‘‘[t]he only intervening action by
Camacho between the illegal stop and the
frisk [that precipitated the discovery of
evidence] was removing his hands from his
pockets at [an officer]’s direction.’’ 661
F.3d at 729-30. Sierra-Ayala’s intervening
volitional act, in the absence of exploitative
behavior by López-Maysonet, renders the
discovery of the drugs sufficiently attenu-
ated so as to dissipate the taint of the
initial unlawful seizure. Hence, we affirm
the district court’s denial of Sierra-Ayala’s
motion to suppress. See United States v.
Rivera, 825 F.3d 59, 64 (1st Cir. 2016)
(‘[B]ecause of the de novo component to
our review, we can affirm on any ground
appearing in the record TTTT‘).

III.

We now turn to appellant’s appeal of the
limitations the district court imposed on
the cross-examination of Sergeant López-
Maysonet.

A. Standard of Review

[31–34] The Confrontation Clause of
the Sixth Amendment ‘‘guarantees crimi-
nal defendants the right to cross-examine
those who testify against them.’’ United
States v. Jiménez-Bencevi, 788 F.3d 7, 20
(1st Cir. 2015) (quoting United States v.
Vega Molina, 407 F.3d 511, 522 (1st Cir.
2005)). But this right is not unlimited. Al-

though it encompasses ‘‘the right to cross-
examine the government’s witness about
his bias against the defendant and his mo-
tive for testifying,’’ id. at 21 (quoting Unit-
ed States v. Ofray–Campos, 534 F.3d 1, 36
(1st Cir. 2008)), trial judges may circum-
scribe the extent of cross-examination,
within ‘‘reasonable limits[,] TTT based on
concerns about TTT harassment, prejudice,
confusion of the issues, the witness’[s]
safety, or interrogation that is repetitive or
only marginally relevant,’’ id. (quoting De-
laware v. Van Arsdall, 475 U.S. 673, 679,
106 S.Ct. 1431, 89 L.Ed.2d 674 (1986)).
Consequently, we review de novo properly
preserved challenges to a district court’s
decision as to whether a defendant had
‘‘sufficient leeway to establish a reasonably
complete picture of the witness’[s] veraci-
ty, bias, and motivation’’ despite the limita-
tions on cross-examination. United States
v. Sandoval, 6 F.4th 63, 88 (1st Cir. 2021)
(quoting Jiménez-Bencevi, 788 F.3d at 21).
Provided this initial threshold is met, we
review the specific limitations imposed by
the district court for abuse of discretion.
Jiménez-Bencevi, 788 F.3d at 21.

B. Discussion

[35, 36] Appellant does not contend
that he was denied a reasonable opportuni-
ty to impeach Sergeant López-Maysonet.
Instead, appellant argues that the district
court abused its discretion by preventing
defense counsel from questioning Sergeant
López-Maysonet about the disciplinary in-
cident involving Officer López Garćıa, and
about Sergeant López-Maysonet’s testimo-
ny about the incident at the suppression
hearing. Because appellant objects to a
restriction on the manner or scope of
cross-examination, our review begins at
the second stage of the Confrontation
Clause inquiry and we review the restric-
tions imposed by the court for abuse of
discretion. Appellant must show that the
limitations on cross-examination were
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‘‘clearly prejudicial’’ to establish an abuse
of discretion. United States v. Rosario-
Pérez, 957 F.3d 277, 297 (1st Cir. 2020)
(quoting Ofray-Campos, 534 F.3d at 37).
‘‘The ultimate question is whether ‘the jury
is provided with sufficient information TTT

to make a discriminating appraisal of a
witness’s motives and bias.’ ’’ Id. (quoting
United States v. Landrón-Class, 696 F.3d
62, 72 (1st Cir. 2012)).

[37] Under Federal Rule of Evi-
dence 608(b), ‘‘extrinsic evidence is not
admissible to prove specific instances of
a witness’s conduct in order to attack
or support the witness’s character for
truthfulness,’’ but the district court
‘‘may, on cross-examination, allow them
to be inquired into if they are probative
of the character for truthfulness or un-
truthfulness.’’ The district court preclud-
ed questioning about the administrative
complaint against Sergeant López-May-
sonet because it found neither the fact
of the complaint nor López-Maysonet’s
answers at the suppression hearing pro-
bative of his character for truthfulness
or for his bias. Even assuming that
cross-examination on these issues would
be probative of Sergeant López-Mayso-
net’s character for truthfulness or bias,
however, the district court’s preclusion
of questioning was not clearly prejudi-
cial to appellant because defense coun-
sel was able to impeach López-Mayso-
net’s character for truthfulness and
bias 17 by questioning him about incon-
sistencies between his testimony and his

incident report.18 See United States v.
Fortes, 619 F.2d 108, 118 (1st Cir.
1980) (‘‘The court need not permit un-
ending excursions into each and every
matter touching upon veracity if a rea-
sonably complete picture has already
been developed.’’). Because appellant has
not established that the limits on cross-
examination were clearly prejudicial, we
conclude that the district court did not
abuse its discretion.

Affirmed.

,
  

John DOES 1-3; Jack Does 1-1000; Jane
Does 1-6; Joan Does 1-1000,

Plaintiffs, Appellants,

v.

Janet T. MILLS, in her official capacity
as Governor of the State of Maine;
Jeanne M. Lambrew, in her official
capacity as Commissioner of the
Maine Department of Health and Hu-
man Services; Nirav D. Shah, in his
official capacity as Director of the
Maine Center for Disease Control and
Prevention; MaineHealth; Genesis
Healthcare of Maine LLC; Genesis
Healthcare LLC; Mainegeneral
Health; Northern Light Eastern
Maine Medical Center, Defendants,
Appellees,

17. Appellant’s theory of Sergeant López-May-
sonet’s bias is that the existence of the admin-
istrative complaint about the late filing of a
report gave him an incentive to lie during his
testimony so as not to jeopardize his career.
But, beyond this speculative assertion, appel-
lant does not identify a connection between
the administrative complaint and the ser-
geant’s testimony in this case to support this
theory of bias.

18. Specifically, defense counsel questioned
Sergeant López- Maysonet about why he did
not list a holster among the items seized from
Sierra-Ayala in the post-arrest inventory re-
port. Defense counsel also asked Sergeant
López-Maysonet about his failure to identify a
twenty-five-cent coin in the inventory report.
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AO 245B (Rev. 09/19) Judgment in a Criminal Case
Sheet 1

UNITED STATES DISTRICT COURT
__________ District of __________

UNITED STATES OF AMERICA
)
)
)
)
)
)
)
)
)

JUDGMENT IN A CRIMINAL CASE
v.

Case Number:

USM Number:

THE DEFENDANT:
Defendant’s Attorney

G pleaded guilty to count(s)

G pleaded nolo contendere to count(s)
which was accepted by the court.

Gwas found guilty on count(s)
after a plea of not guilty.

The defendant is adjudicated guilty of these offenses:

Title & Section Nature of Offense Offense Ended Count

The defendant is sentenced as provided in pages 2 through  of this judgment.  The sentence is imposed pursuant to
the Sentencing Reform Act of 1984.

GThe defendant has been found not guilty on count(s)

GCount(s) G is G are dismissed on the motion of the United States.

It is ordered that the defendant must notify the United States attorney for this district within 30 days of any change of name, residence,
or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid.  If ordered to pay restitution,
the defendant must notify the court and United States attorney of material changes in economic circumstances.

Date of Imposition of Judgment

Signature of Judge

Name and Title of Judge

Date

             District of Puerto Rico

✔

21a 
Appendix B



AO 245B (Rev. 09/19)  Judgment in Criminal Case
Sheet 2 — Imprisonment

Judgment — Page of
DEFENDANT:
CASE NUMBER:

IMPRISONMENT

The defendant is hereby committed to the custody of the Federal Bureau of Prisons to be imprisoned for a
total term of: 

G The court makes the following recommendations to the Bureau of Prisons:

G The defendant is remanded to the custody of the United States Marshal.

G The defendant shall surrender to the United States Marshal for this district:

G at G a.m. G p.m. on .

G as notified by the United States Marshal.

G The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

G before 2 p.m. on .

G as notified by the United States Marshal.

G as notified by the Probation or Pretrial Services Office.

RETURN

I have executed this judgment as follows:

Defendant delivered on to

at ,  with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL

✔

✔
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Judgment—Page of
DEFENDANT:
CASE NUMBER:

SUPERVISED RELEASE

Upon release from imprisonment, you will be on supervised release for a term of:

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.
2. You must not unlawfully possess a controlled substance.
3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release from

imprisonment and at least two periodic drug tests thereafter, as determined by the court.
G The above drug testing condition is suspended, based on the court's determination that you

pose a low risk of future substance abuse. (check if applicable)
4. G You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663A or any other statute authorizing a sentence of

restitution. (check if applicable)
5. G You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

6. G You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et seq.) as
directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in the location where you
reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

7. G You must participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any other conditions on the attached
page.

✔
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Judgment—Page of
DEFENDANT:
CASE NUMBER:

STANDARD CONDITIONS OF SUPERVISION
As part of your supervised release, you must comply with the following standard conditions of supervision.  These conditions are imposed
because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed by probation
officers to keep informed, report to the court about, and bring about improvements in your conduct and condition. 

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from the
court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.
5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living

arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer to
take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so.  If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity.  If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.
10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that was

designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or tasers).
11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant without

first getting the permission of the court.
12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may

require you to notify the person about the risk and you must comply with that instruction.  The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. For further information regarding these conditions, see Overview of Probation and Supervised
Release Conditions, available at: www.uscourts.gov.

Defendant's Signature Date
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DEFENDANT:
CASE NUMBER:

SPECIAL CONDITIONS OF SUPERVISION
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Judgment — Page of
DEFENDANT:
CASE NUMBER:

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments on Sheet 6.

TOTALS $ $
Assessment

$ $ $

G The determination of restitution is deferred until .  An  Amended  Judgment  in  a  Criminal  Case (AO 245C)  will  be
entered after such determination.

G The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment, unless specified otherwise in
the priority order or percentage payment column below.  However, pursuant to 18 U.S.C. § 3664(i), all nonfederal victims must be paid
before the United States is paid.

Name of Payee Total Loss*** Restitution Ordered Priority or Percentage

TOTALS $ $

G Restitution amount ordered pursuant to plea agreement   $

G The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f).  All of the payment options on Sheet 6 may be subject
to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

G The court determined that the defendant does not have the ability to pay interest and it is ordered that:

G the interest requirement is waived for the G fine G restitution.

G the interest requirement for the G fine G restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.
** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22.
*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on
or after September 13, 1994, but before April 23, 1996.
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Judgment — Page of
DEFENDANT:
CASE NUMBER:

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A G Lump sum payment of $ due immediately, balance due

G not later than , or
G in accordance with G C, G D, G E, or G F below; or

B G Payment to begin immediately (may be combined with GC, G D, or G F below); or

C G Payment in equal (e.g., weekly, monthly, quarterly) installments of  $ over a period of
(e.g., months or years), to commence  (e.g., 30 or 60 days) after the date of this judgment; or

D G Payment in equal (e.g., weekly, monthly, quarterly) installments of  $ over a period of
(e.g., months or years), to commence  (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or

E G Payment during the term of supervised release will commence within  (e.g., 30 or 60 days) after release from 
imprisonment.  The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F G Special instructions regarding the payment of criminal monetary penalties:

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment.  All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

G Joint and Several

Case Number
Defendant and Co-Defendant Names
(including defendant number) Total Amount

Joint and Several
Amount

Corresponding Payee, 
if appropriate

G The defendant shall pay the cost of prosecution.

G The defendant shall pay the following court cost(s):

G The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment,
(5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of
prosecution and court costs.

✔

✔
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

UNITED STATES OF AMERICA,

v.

LUIS MIGUEL SIERRA-AYALA,

Defendant.

Criminal No. 17-063 (PAD/BJM)

REPORT AND RECOMMENDATION
In January 2017, Puerto Rico Police Department (“PRPD”) agents conducted an operation 

targeting a known drug point on Melilla Street in Loiza, which led to the arrest of Luis Miguel 

Sierra-Ayala (“Sierra-Ayala”). Prior to arresting Sierra-Ayala, Sergeant Jesus Lopez-Maysonet 

(“Lopez”), approached Sierra-Ayala and searched a bag that Sierra-Ayala was holding. Sierra-

Ayala stands charged with possession of heroin and cocaine with intent to distribute, in violation 

of 21 U.S.C. § 841(a)(1), possession of a firearm in furtherance of a drug trafficking crime, in 

violation of 18 U.S.C. § 924(c)(1)(A)(i), and possession of a firearm with an obliterated serial 

number, in violation of 18 U.S.C. § 922(k). Docket No. 1. Contending that Lopez had no 

reasonable suspicion of criminal activity such as to justify seizing Sierra-Ayala and searching the 

bag prior to his arrest, Sierra-Ayala moved for suppression of the contraband seized from him as 

well as his post-arrest statements, Docket Nos. 38, 79. The government opposed. Docket Nos. 43, 

77. This matter was referred to me for a hearing and report and recommendation. Docket No. 44.

I held an evidentiary hearing on February 20, 2018. Docket No. 69.  For the reasons set forth

below, the motion to suppress should be DENIED.

BACKGROUND
At the evidentiary hearing, the court heard testimony from Lopez and Sierra-Ayala. 

Lopez’s Testimony

Lopez has been an officer with PRPD for fifteen years and currently holds the position of 

sergeant. Since starting with the Division of Drugs, Narcotics, Vice and Weapon Control in 

Carolina in 2014, Lopez has patrolled the area of Melilla Street and made fifteen or more arrests. 
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From his experience, he knew that, as of January 2017, there were two drug points on Melilla 

Street, one at the beginning of the street and one at the end of the street next to a barber shop. 

On the morning of January 29, 2017, Lopez was part of a PRPD team that sought to execute 

an operational plan where a team of PRPD officers in marked and unmarked vehicles would get 

as close as they could to the sellers at the drug point at the beginning of Melilla Street. Lopez was 

one of three officers in the first vehicle, an unmarked Toyota Corolla, that entered Melilla Street 

at 8:45 a.m. He was wearing civilian clothes and had his police identification in plain view. As the 

officers drove onto Melilla Street, Lopez saw six to seven individuals with shoulder bags1 gathered 

in front of a house adjacent to the wooded area. After parking the Toyota Corolla six to ten feet 

away from where the individuals were gathered, the officers exited the vehicle within seconds of 

each other and identified themselves as police. At this point, Lopez had not seen any criminal 

activity including guns or drugs; he had only seen people wearing shoulder bags, which he knew 

was often how people carried drugs. Once the officers identified themselves, the gathered 

individuals ran away: some toward the woods, some toward the house, and some down the street. 

While two other officers ran after the fleeing individuals, Lopez walked around the back of the 

vehicle and saw Sierra-Ayala still sitting in a plastic chair, facing Lopez. Sierra-Ayala was dressed 

in basketball shorts and a shirt.

After Lopez identified himself again as a police officer, Sierra-Ayala stood up, turned to 

the right, and then held open and showed Lopez the contents of an already open shoulder bag that 

was slung across Sierra-Ayala’s chest from left to right. In the shoulder bag, Lopez saw a clear 

plastic bag that had purple packages in it, which Lopez knew was the type of packaging used for 

heroin. Lopez told Sierra-Ayala that he was under arrest and read him his Miranda rights. Because 

Lopez did not have handcuffs on him at the time, he held the back of Sierra-Ayala’s shirt with his 

left hand and radioed his fellow officers for handcuffs. In less than a minute, Lieutenant Daniel 

1 Sierra-Ayala notes that the term “fanny pack” is incorrect because the particular bag in question 
is worn on one’s shoulder rather than around one’s waist. See Docket No. 79 at 4 n. 2. Having seen a photo 
of the receptacle in question during the suppression hearing, I will refer to it as a “shoulder bag.” See
Government’s Exhibit 1.
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Sanchez Mejia brought Lopez handcuffs, and he placed them on Sierra-Ayala. Lopez frisked 

Sierra-Ayala and found a gun in a holster on the left side of Sierra-Ayala’s belt. Lopez also 

inspected the shoulder bag and found packages that field tested positive for crack cocaine and 

heroin. Throughout this interaction, Lopez never drew his firearm. The officers took Sierra-Ayala 

to the station in a van and read him his rights. 

Sierra-Ayala was not a specific target of the operational plan nor had Lopez seen Sierra-

Ayala in his prior patrols of Melilla Street. 

Sierra-Ayala’s Testimony

 Sierra-Ayala graduated from high school in 2010 and was a nursing student at MBTI 

Business Training Institute before it closed. Although he now lives with his father-in-law, wife, 

and two children, he grew up on Melilla Street where his parents still live. Early in the morning of 

January 29, 2017, he went to his parents’ house—about five or six houses down from where he 

was eventually arrested—to repair a Nissan Pathfinder that he had parked there. He began repairing 

the Nissan Pathfinder with the plan of replacing the radiator. Once his friend arrived, they were 

going to go to Rio Grande Advance Auto Parts to purchase a new radiator. Around 8:30 a.m., 

Sierra-Ayala took a break and went to his cousin’s store to buy soda and some cigarettes. The 

purchases cost three dollars. Neither Sierra-Ayala nor his cousin had change for Sierra-Ayala’s 

ten-dollar bill, though, so Sierra-Ayala walked over to another cousin who was standing in a group 

of people to ask for change. While looking for change in his pocket, the cousin handed Sierra-

Ayala a shoulder bag. Sierra-Ayala held the shoulder bag in his right hand with the zipper closed; 

he did not know what was in it. Less than thirty seconds, and more like five seconds, after his 

cousin handed him the shoulder bag, the police arrived. 

Once the police arrived, everyone in the group his cousin was with started running. There 

was the one vehicle on the street and several in the wooded area. Sierra-Ayala was scared for his 

safety and did not know what was going on. He felt that he did not need to run because he did not 

have anything to hide. A police officer, Lopez, exited the vehicle on the street, walked around the 

back of the vehicle, and approached Sierra-Ayala. Lopez told Sierra-Ayala to turn over the shoulder 
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bag to him. Lopez took it, opened it, and told Sierra-Ayala to go stand against the fence. Sierra-

Ayala did not know about what was in the shoulder bag until the officers showed him the narcotics 

and told him about the firearm before placing him in the police van. 

Sierra-Ayala had heard that the area was a drug point. He had seen people congregating 

there before including his cousin. The people he saw gathered there that morning did have shoulder 

bags on them, but he did not see any firearms.

In Sierra-Ayala’s subsequent interview with Alcohol, Tobacco, and Firearms agents, he lied 

to protect himself by instinctively imagining what could have been in the shoulder bag he was 

holding. 

DISCUSSION
The Fourth Amendment protects individuals against unreasonable searches and seizures. 

U.S. Const. amend. IV. “[S]earches and seizures conducted outside the judicial process, without 

prior approval by judge or magistrate, are per se unreasonable under the Fourth Amendment - 

subject only to a few specifically established and well delineated exceptions.” Minnesota v. 

Dickerson, 508 U.S. 366, 372 (1993) (internal quotations omitted). In general, an affront to this 

guarantee calls for application of the exclusionary rule: evidence that the government obtains by 

violating a defendant’s Fourth Amendment rights may not be introduced against that defendant at 

trial. See Rakas v. Illinois, 439 U.S. 128, 133–34 (1978); United States v. Camacho, 661 F.3d 718, 

724 (1st Cir. 2011) (citing Terry v. Ohio, 392 U.S. 1, 12 (1968)). 

Sierra-Ayala contends that his Fourth Amendment rights were violated because Lopez 

seized him and searched the shoulder bag without the requisite reasonable suspicion. See Docket 

No. 79. He also argues that the court should suppress the evidence from the shoulder bag as well 

as the statements he made post-arrest because they were the fruit of an unconstitutional Terry stop. 

See Docket 79 at 27–30; Terry, 392 U.S. at 12. The government responds that Lopez did not seize 

Sierra-Ayala in an investigatory stop prior to seizing him in a legitimate arrest. See Docket No. 43 

at 4. The government further responds that Sierra-Ayala does not have standing to challenge the 
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search of the shoulder bag because he did not have a reasonable expectation of privacy in the 

shoulder bag when he was approached by Lopez. See Docket No. 77. 

I. Seizure of Sierra-Ayala

Sierra-Ayala alleges that his person was seized in violation of the Fourth Amendment. Brief 

investigatory stops of persons, or Terry stops, such as in this case, are covered by the protections 

offered by the Fourth Amendment. See United States v. Tiru-Plaza, 766 F.3d 111, 115 (1st Cir. 

2014); United States v. Chaney, 647 F.3d 401, 408 (1st Cir. 2011) (“Any detention of an individual 

by a police officer constitutes a seizure and, to be lawful, must be adequately justified under the 

Fourth Amendment.”). However, “a police officer may in appropriate circumstances and in an 

appropriate manner approach a person for purposes of investigating possibly criminal behavior 

even though there is no probable cause to make an arrest.” Terry, 392 U.S. at 22. “The oversight 

of brief investigatory stops has two aspects. First, a police officer must have a reasonable, 

articulable suspicion of an individual’s involvement in some criminal activity in order to make the 

initial stop. Second, actions undertaken pursuant to that stop must be reasonably related in scope 

to the stop itself ‘unless the police have a basis for expanding their investigation.’” United States 

v. Ruidiaz, 529 F.3d 25, 28–29 (1st Cir. 2008) (internal citations omitted) (quoting United States v.

Henderson, 463 F.3d 27, 45 (1st Cir. 2006)). 

First, a person is seized for the purposes of the Fourth Amendment “when a police officer 

‘has in some way restrained the liberty of a citizen’” through ‘physical force or show of authority.’” 

United States v. Camacho, 661 F.3d 718, 725 (1st Cir. 2011) (quoting Terry, 392 U.S. at 19 n. 16). 

“To determine whether an officer has restricted an individual’s freedom of movement, courts 

determine the ‘coercive effect of the encounter’ by asking whether ‘a reasonable person would feel 

free to decline the officers’ requests or otherwise terminate the encounter.’” Id. (quoting Brendlin 

v. California, 551 U.S. 249, 255 (2007)). An officer restrains the liberty of someone through a

show of authority only when, under the totality of the circumstances, a reasonable person would 

not feel that she could leave. See United States v. Cruz-Montanez, No. CR 16-467 (ADC), 2017 

WL 2670736, at *5 (D.P.R. June 21, 2017). In assessing the totality of the circumstances, courts 
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consider “the threatening presence of several officers, the display of a weapon by an officer, some 

physical touching of the person of the citizen, or the use of language or tone of voice indicating 

that compliance with the officer’s request might be compelled.” Id. (quoting United States v. 

Mendenhall, 446 U.S. 544, 554 (1980)). 

Courts have found that there was a show of authority when officers in a marked police car 

park in such a way as to block the defendant from moving and then exit the police car with weapons 

drawn, demanding that the defendant do something such as put his hands up or show the officers 

his license and registration. See Gentry v. Sevier, 597 F.3d 838, 844–45 (7th Cir. 2010) (“A 

reasonable person in Gentry’s position, who saw a marked police car pull up and who was told by 

a police officer to keep his hands up, would not believe that he was free to leave.”); United States 

v. Brown, 448 F.3d 239, 245–46 (3d Cir. 2006), (officer seized defendant when he told the

defendant that he was a suspect for a robbery and ordered him to place his hands on the police 

car); Cruz-Montanez, No. CR 16-467, at *5 (seizure occurred when officers “drove up with their 

sirens on and screeched to a halt about three feet away from Cruz’s vehicle and trailer”; blocked 

Cruz’s vehicle; “exited their vehicle with weapons drawn, and asked Cruz for his driver’s licence 

and vehicle registration”). 

Conversely, courts have found that the officers and defendant had a consensual encounter 

such that the Fourth Amendment was not triggered when the officers ask the defendant questions 

rather than make demands because “[l]aw enforcement officers do not violate the Fourth 

Amendment’s prohibition of unreasonable seizures merely by approaching individuals on the 

street or in other public places and putting questions to them if they are willing to listen.” United 

States v. Drayton, 536 U.S. 194, 200 (2002); see United States v. Preston, No. 13-20061, 2013 WL 

2319340, at *3–4 (E.D. Mich. May 28, 2013), aff’d, 579 F. App’x 495 (6th Cir. 2014) (encounter 

was consensual when defendant “was not hemmed in, pressed, commanded, or signaled to do 

anything” and “was hailed in the same kind of conversational tone and manner heard thousands of 

times an hour on the streets of every city in the nation, large and small: ‘Hey! What’s up?’”); 

United States v. Moede, No. 12-CR-40, 2012 WL 1910082, at *3 (E.D. Wis. Apr. 5, 2012), report 
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and recommendation adopted, No. 12-CR-40-JPS, 2012 WL 1910081 (E.D. Wis. May 25, 2012) 

(officer “asked rather than commanded” the group to stop, so the encounter was not a seizure). 

The narratives provided by Sierra-Ayala and Lopez have several significant deviations, so 

it is important to first address the credibility of the witnesses’ testimony before assessing whether 

the government has proven that there was no seizure of Sierra-Ayala prior to his arrest. “The 

weighing of the various witnesses’ testimony and other conceivably conflicting evidence . . . is 

entirely within the province of the trier of fact.” See Colon v. Casco, Inc., 716 F. Supp. 688, 694 

(D. Mass. 1989) (citing Scarpa v. Murphy, 806 F.2d 326, 328 (1st Cir. 1986) (“Findings based on 

witness credibility are lodged firmly in the province of the trial court, and we are loathe to disturb 

them absent a compelling showing of error.”) (citations omitted)). When making the relevant 

findings, the trier of fact may choose “between two plausible competing interpretations of the 

facts.” See United States v. Weidul, 325 F.3d 50, 53 (1st Cir. 2003). In choosing whether to believe 

a witness, the trier of fact may “judge a witness’s demeanor or tone of voice.” United States v. 

Forbes, 181 F.3d 1, 7 (1st Cir. 1999). But “factors other than demeanor and inflection go into the 

decision whether or not to believe a witness”––“[d]ocuments or objective evidence may contradict 

the witness’ story; or the story itself may be so internally inconsistent or implausible on its face 

that a reasonable factfinder would not credit it.” Anderson v. City of Bessemer City, N.C., 470 U.S. 

564, 575 (1985).

After carefully considering the conflicting evidence, I find credible––in all material 

respects––the testimony of Lopez. Not only were Lopez’s demeanor and tone convincing, but his 

version of the events was plausible and logical. 

Sierra-Ayala attacked the credibility of Lopez’s testimony largely through a demonstration 

in court. Sierra-Ayala donned basketball shorts and a tank top that he said were similar to those he 

wore the day he was arrested—the Metropolitan Detention Facility took his original clothes and 

would not return them—to show the court that the weight of a gun on the waistband of his shorts 

would have made the shorts sag so much that Lopez’s contention that he only noticed the gun after 

arresting Sierra-Ayala could not be considered credible. Sierra-Ayala’s shorts did sag quite a bit 
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when he placed the gun holster and toy gun on the waistband. However, while sympathetic to the 

fact that Sierra-Ayala could not proffer the actual clothing he wore on the day he was arrested 

through no fault of his own, I also do not believe that the shorts used in the demonstration were 

plausibly sized and that Sierra-Ayala was not wearing a pair of shorts with a tighter waistband on 

the day in question. Therefore, the demonstration did not affect my assessment of Lopez’s 

credibility. Sierra-Ayala also points out that Lopez did not mention a holster in his post-arrest 

reports although he testified that Sierra-Ayala was using one when he was arrested. See Docket 

No. 79 at 17. However, a failure to note a single piece of evidence in his reports does not outweigh 

the other factors that make Lopez’s testimony credible.

At the same time, Sierra-Ayala’s story had several facts that made it facially less plausible. 

First, as the government points out, a soda and cigarettes usually cost more than three dollars. 

Docket No. 77 at 5. More notably, though, Sierra-Ayala testified that his cousin, who ran a store 

where he sold items such as soda and cigarettes, did not have change for a ten-dollar bill. As such 

a store would likely be regularly selling smaller items, it seems inconsistent that the cousin 

proprietor would not have seven dollars in the till. Finally, Sierra-Ayala’s story is that he was 

literally caught holding the bag. While it is certainly possible that the police pulled up a mere five 

seconds after Sierra-Ayala took possession of the shoulder bag, it is yet another stretch of the 

imagination that Sierra-Ayala is asking the court to make. Sierra-Ayala’s story makes the rest of 

his testimony—specifically in regard to his initial interaction with Lopez—less credible than 

Lopez’s account.

Sierra-Ayala argues that he was subject to a seizure by the police when he was approached 

by Lopez. Docket No. 79 at 19. The uncontested facts are that Lopez and two other officers parked 

their unmarked Toyota Corolla six to ten feet away from Sierra-Ayala, quickly and simultaneously 

exited the vehicle, and said, “Police!”. Lopez, who was in plain clothes but had his police 

identification in clear view, then walked around the back of the vehicle and towards Sierra-Ayala. 

Meanwhile, the group Sierra-Ayala was with fled on foot and at least some of them were pursued 

by the other two officers who had been in the Toyota Corolla. Sierra-Ayala could see other police 
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vehicles in the wooded area, and Lopez testified that he was in one car of six or seven that were 

meeting at the drug point. 

Considering the totality of the circumstances, Sierra-Ayala was approached by an officer 

repeatedly identifying himself as a police officer while other officers ran after everyone who had 

chosen to leave when the officers arrived. Moreover, Sierra-Ayala could see other police vehicles 

in the surrounding area. These circumstances all point towards a seizure through a show of 

authority. Conversely, Lopez was the only officer near Sierra-Ayala at the time and Lopez did not 

block Sierra-Ayala such that he could not move, both of which are facts that differentiate the 

interaction from other cases where the courts have found that the defendant was seized. Cf. Gentry, 

597 F.3d at 844–45; Brown, 448 F.3d at 245–46. Importantly, Lopez never drew his gun or touched 

Sierra-Ayala. The fact that Lopez arrived in an unmarked Toyota Corolla and was in plain clothes, 

which would normally make the encounter less threatening, was mitigated by his and his fellow 

officers’ multiple announcements of themselves as police officers as well as the presence of the 

marked police cars that were in the surrounding area.

If, as Sierra-Ayala testified, Lopez approached him and told him to turn over the shoulder 

bag, then that command would clearly turn the situation into a seizure. See United States v. Lowe, 

791 F.3d 424, 431–32 (3d Cir. 2015) (seizure occurred when “three marked police cars nearly 

simultaneously arrived at Ms. Witherspoon’s residence at 4 o’clock in the morning” and “[f]our 

uniformed police officers immediately got out of their patrol cars and approached Lowe and 

Witherspoon, commanding them to show their hands”). However, I credit Lopez’s testimony that 

he said nothing other than that he was a police officer. Sierra-Ayala then stood up and showed 

Lopez the contents of the shoulder bag without any other prompting. If anything, this is similar to 

the situations where courts have found that there was a consensual interaction when the officer 

only asked questions rather than issuing commands. See Florida v. Bostick, 501 U.S. 429, 434 

(1991) (“Our cases make it clear that a seizure does not occur simply because a police officer 

approaches an individual and asks a few questions.”). 
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Sierra-Ayala cites to United States v. Fermin to support the argument that the sheer number 

of officers at the scene created a show of authority. See Docket No. 79 at 21 (citing United States 

v. Fermin, 771 F.3d 71, 77 (1st Cir. 2014)). In Fermin, four to five officers were “present in some

formation around [Fermin] in a very short period of time after he was confronted, and that police 

told Fermin that they wanted to speak with him about the contents of the suitcase.” 771 F.3d at 77. 

The court noted, without deciding the issue, that it was “not clear that a reasonable person, 

surrounded by five police officers, would believe that he was free to leave.” Id. However, in 

Fermin, the officers were directly surrounding the defendant, and they made a demand of him. 

Here, Lopez was the only officer in the vicinity and said nothing to Sierra-Ayala other than that he 

was a police officer. Without more, Fermin is easily distinguishable. Instead, this case is far more 

similar to United States v. Williams, 413 F.3d 347 (3d Cir. 2005) where four police officers got out 

of a marked police car and started walking towards the defendant who was sitting in the back of a 

van. The Third Circuit held that the officers approaching the defendant, without doing more, did 

not seize the defendant for the purposes of the Fourth Amendment. Id. at 352; see Drayton, 536 

U.S. at 200 (“Law enforcement officers do not violate the Fourth Amendment’s prohibition of 

unreasonable seizures merely by approaching individuals on the street or in other public places.”). 

Under the totality of the circumstances, the court should find that Sierra-Ayala was not seized 

under the Fourth Amendment.2 

II. Search and Seizure of Shoulder Bag

Sierra-Ayala also argues that the police searched the shoulder bag in violation of the Fourth 

Amendment. See Docket No. 79 at 13. The government contends that Sierra-Ayala lacks standing 

2 Sierra-Ayala argues that he “yielded to the show of authority” by Lopez when he did not run 
away. Docket No. 79 at 21. Here, it is uncontested that Lopez never told Sierra-Ayala not to move: Lopez 
testified that he did not say anything other than identifying himself as the police, and Sierra-Ayala testified 
that Lopez told him to turn over the shoulder bag. However, the Supreme Court has held that “a fleeing 
man is not seized until he is physically overpowered, but one sitting in a chair may submit to authority by 
not getting up to run away.” Brendlin v. California, 551 U.S. 249, 262 (2007); see United States v. Lowe,
791 F.3d 424, 433 (3d Cir. 2015) (the fact that defendant stayed still when approached, even though he did 
not show his hands as ordered, constituted yielding to the show of authority because “[w]hen an officer 
effectuates a Terry stop, his or her ‘show of authority’ is an implicit or explicit command that the person 
stop”). Because Lopez did not seize Sierra-Ayala, though, the fact that Sierra-Ayala submitted is irrelevant. 
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to request the suppression of evidence seized from the shoulder bag because he had no expectation 

of privacy in the shoulder bag. See Docket No. 77. The Fourth Amendment guards against 

unreasonable seizures of property in which the person has a legitimate privacy interest. United 

States v. Place, 462 U.S. 696, 706–07 (1983). Therefore, to qualify as a person aggrieved by an 

unlawful search and seizure—and one who may invoke the exclusionary rule to suppress 

evidence—an individual must show he or she was “‘the victim of an invasion of privacy.’” United 

States v. Salvucci, 448 U.S. 83, 86 (1980) (quoting Jones v. United States, 362 U.S. 257, 261 

(1960)). By contrast, a person who is aggrieved by an illegal search and seizure “only through the 

introduction of damaging evidence secured by a search of a third person’s premises or property” 

has not had any of his Fourth Amendment rights infringed and consequently may not invoke the 

exclusionary rule. Rakas v. Illinois, 439 U.S. 128, 134 (1978). 

Thus, as a “threshold matter,” Sierra-Ayala must prove “that he had a legitimate expectation 

of privacy” in the shoulder bag by meeting a two-part test: “first, whether the defendant had an 

actual, subjective, expectation of privacy; and second, whether that expectation is one that society 

is prepared to recognize as objectively reasonable.” United States v. Battle, 637 F.3d 44, 48–49 

(1st Cir. 2011) (internal quotations omitted); see United States v. Rodriguez-Ramos, 704 F.2d 17, 

21 (1st Cir. 1983) (defendant “bears the burden of showing that he had an expectation of privacy 

in the travel bag and thus standing to challenge the legality of its search”). Courts in the First 

Circuit look to several factors to assess whether a defendant had a legitimate expectation of 

privacy: “ownership, possession, and/or control; historical use of the property searched or the thing 

seized; ability to regulate access; the totality of the circumstances; the existence or nonexistence 

of a subjective anticipation of privacy; and the objective reasonableness of such an expectancy 

under the facts of a given case.” United States v. Aguirre, 839 F.2d 854, 856–57 (1st Cir. 1988); 

see Oliver v. United States, 466 U.S. 170, 177 (1984) (“No single factor determines whether an 

individual legitimately may claim under the Fourth Amendment that a place should be free of 

government intrusion not authorized by warrant.”). “The Court looks to whether the defendant 
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thought of the article that was searched ‘as a private one, and treated it as such.’” United States v. 

Bates, 100 F. Supp. 3d 77, 83 (D. Mass. 2015) (quoting Aguirre, 839 F.2d at 857). 

According to Defendant’s own testimony, the factors in favor of finding that Sierra-Ayala 

had a reasonable expectation of privacy are that he had possession of the shoulder bag and knew 

its origins in that his cousin had possession of it prior to him. However, Sierra-Ayala only had 

“casual possession” because he did not own the shoulder bag or its contents, had not used or 

possessed the shoulder bag on previous occasions, and was only holding the shoulder bag for five 

seconds as his cousin looked for change. United States v. Sanchez, 943 F.2d 110, 113–14 (1st Cir. 

1991); see United States v. Collins, 811 F.3d 63, 65 (1st Cir. 2016), cert. denied, No. 15-9037, 2016 

WL 1615540 (U.S. May 31, 2016) (because defendant “did not claim the bag was his, he cannot 

show he had an expectation of privacy in the bag”); United States v. Rodriguez-Ramos, 704 F.2d 

17, 21 (1st Cir. 1983) (emphasizing that there was no expectation of privacy in a bag that belonged 

to appellant’s traveling companion [that she was using] at the time to carry her personal 

belongings”); United States v. Bartz, No. 04-20051-BC, 2005 WL 2769012, at *5 (E.D. Mich. Oct. 

25, 2005) (“Other courts have held that a defendant can claim no legitimate expectation of privacy 

in his companion’s personal containers, such as purses or pocketbooks.” (citing cases)). Sierra-

Ayala also did not know what was in the shoulder bag until the police informed him. Cf. Sanchez, 

943 F.2d at 114 (a factor against finding an expectation of privacy was that the defendant “claimed 

no interest in the drugs contained within the car”). Moreover, he did not show that he could exclude 

others from the shoulder bag, and he never testified or even alluded to the fact that he had a 

subjective expectation of privacy in the shoulder bag. See Docket No. 74 at 152 (when asked how 

he felt when Lopez said to show him the shoulder bag, Sierra-Ayala simply stated that he was 

“scared”); Rawlings v. Kentucky, 448 U.S. 98, 105 (1980) (no expectation of privacy when 

defendant did not have “any right to exclude other persons from access to Cox’s purse”).

In United States v. Lochan, the First Circuit found that the defendant did not have a 

reasonable expectation of privacy in the vehicle he was driving when arrested. 674 F.2d 960, 965 

(1st Cir. 1982). While the fact that he was driving the vehicle and that it was a long trip enhanced 
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his expectation of privacy, the factors against the defendant’s privacy interest outweighed his 

possession of the vehicle: the defendant did not own the car; there was no evidence that he had 

used the car on other occasions; there was no evidence “as to the responsibility or control [he] had 

over the automobile other than the fact that he was driving it;” he had none of his own personal 

belongings in the car; he did not claim a subjective expectation of privacy in the vehicle; and he 

did not claim “any interest in the hashish seized” from the vehicle during the suppression hearing 

where it could not have been used against him as direct evidence in trial. Id. at 965, 965 n. 6. When 

compared to Sierra-Ayala’s case, there are a number of important parallels. Sierra-Ayala’s 

possession of the shoulder bag was also limited: he was merely holding it as its true owner stood 

next to him. In addition, Sierra-Ayala presented no evidence of his responsibility or control over 

the shoulder bag in the past other than his momentary possession of it that is at issue here. Sierra-

Ayala also had not stored any of his own belongings in the shoulder bag. Furthermore, Sierra-

Ayala did not claim any interest in the contents of the pack, instead testifying that he did not even 

know what was in it. Lastly, unlike the defendant in Lochan, Sierra-Ayala did not have possession 

of the shoulder bag for a long time, which weighs against Sierra-Ayala having a privacy interest.

Sierra-Ayala’s case is probably most similar, though, to United States v. Carlisle, where 

the court found that the defendant, Carlisle, did not have a reasonable expectation of privacy over 

a bag that he was in legitimate possession of when the police seized and searched it. 614 F.3d 750, 

759–60 (7th Cir. 2010). Both men, Carlisle and Sierra-Ayala, had the bag on their person when the 

police arrived but disclaimed ownership of the same. Id. at 759. Despite Carlisle’s clear possession 

of the bag, the Seventh Circuit found that Carlisle did not have a reasonable expectation of privacy 

over it in large part because of Carlisle’s testimony that he did not know what was in the bag or 

who was using it prior to his taking it, which undercut any claim of “exclusive control,” and the 

“complete lack of testimony that Carlisle had any subjective expectation that the bag would remain 

free from governmental invasion.” Id. Sierra-Ayala also clearly stated that he did not know what 

was in the shoulder bag—although he did know that his cousin had it previously—and never 

testified that he believed that he personally had a privacy interest in the shoulder bag. Furthermore, 
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unlike in Carlisle where the testimony showed that the defendant had the right to “exclude all 

others from the bag except” its owner, there is no evidence that Sierra-Ayala had the right to 

exclude anyone from the shoulder bag, especially as he was only holding it while his cousin was 

looking in his pocket for change. 

The court should find that Sierra-Ayala did not meet his burden to establish a reasonable 

expectation of privacy in the shoulder bag such that he has standing to challenge the police’s 

seizure and search of the bag. Because the court should find that Sierra-Ayala “cannot validly 

assert a Fourth Amendment challenge to the search of the backpack, we do not reach the merits of 

whether the search was proper.” Carlisle, 614 F.3d at 760.

CONCLUSION
The court should find that Sierra-Ayala did not have a reasonable expectation of privacy in 

the shoulder bag such that he could challenge the constitutionality of its seizure. The court should 

also find that Sierra-Ayala was not seized in an investigatory stop for purposes of the Fourth 

Amendment. For the foregoing reasons, the motion to suppress should be DENIED. 

This report and recommendation is filed pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(d) 

of the Local Rules of this Court. Any objections to the same must be specific and must be filed 

with the Clerk of Court within fourteen days of its receipt. Failure to file timely and specific 

objections to the report and recommendation is a waiver of the right to appellate review. See 

Thomas v. Arn, 474 U.S. 140, 155 (1985); Davet v. Maccorone, 973 F.2d 22, 30–31 (1st Cir. 1992); 

Paterson-Leitch Co. v. Mass. Mun. Wholesale Elec. Co., 840 F.2d 985, 991 (1st Cir. 1988); Borden 

v. Sec’y of Health & Human Servs., 836 F.2d 4, 6 (1st Cir. 1987).

IT IS SO RECOMMENDED.
In San Juan, Puerto Rico, this 21st day of May 2018.

SS/Bruce J. McGiverin 
BRUCE J. MCGIVERIN
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

UNITED STATES OF AMERICA,

Plaintiff, 

v.

LUIS MIGUEL SIERRA-AYALA,

Defendant.

CRIM. NO. 17-063 (PAD)

OPINION AND ORDER

Delgado-Hernández, District Judge. 

This Opinion and Order supplements the one entered on August 2, 2019 (hereinafter “OP”) 

which adopted the Magistrate Judge’s recommendation (Docket No. 83) to the effect that 

defendant lacks standing to challenge the seizure of a bag he had in his possession the day of his 

arrest (Docket No. 105).1  After the arresting officer (Sergeant Jesús López of the Puerto Rico 

Police Department) saw packages that from experience he knew were used to pack heroin inside 

the bag, he arrested the defendant and frisked him, finding a gun.  

The defendant asks that the gun be suppressed (Docket No. 107, pp. 3-4).  He may 

challenge the seizure of the gun.  But the challenge fails, hence the request to suppress must be 

denied, because the defendant had not been seized when the officer saw the packages inside the 

1 The court uses the term “standing” as a shorthand method of referring to the issue of whether the defendant’s own 
Fourth Amendment interests were implicated by the challenged governmental action.  Technically, though, the concept 
of standing has not had a place in Fourth Amendment jurisprudence since the Supreme Court in Rakas v. Illinois, 439 
U.S. 128 (1978), indicated that matters of standing in the context of searches and seizures actually involve substantive 
Fourth Amendment law.  See, United States v. Kimball, 25 F.3d 1, 5 n.1 (1st Cir. 1994)(using the term “standing” in 
the same way, with the same technical clarification).    

60a 
Appendix E



United States v. Luis Miguel Sierra-Ayala
Criminal No. 17-063 (PAD)
Opinion and Order
Page 2

bag.  That observation led to the defendant’s arrest and a search incident to a lawful arrest, which 

uncovered the gun.2   

I. BACKGROUND

Following the ruling at Docket No. 105, the court scheduled a conference for August 8, 

2019 (Docket No. 106).  On August 5, 2019, defendant asked that the conference be advanced, 

adding that even though standing was not recognized with respect to the bag, the OP did not 

address the suppression of the gun (Docket No. 107, p. 1).  The court granted the request to advance 

the conference, holding it on August 6, 2019 (Docket Nos. 108, 110).  

During the conference, defendant stated that a decision from the court was needed on 

whether defendant’s seizure was illegal or not (Transcript of Conference, p. 7).3  After hearing 

arguments on the issue, the court noted that it was crediting the testimony of the arresting officer, 

who among other things, said that he approached the defendant, identified himself as a police 

officer, and the defendant showed him the open bag with the drugs.  Id. at 8.4  The defendant 

2 The factual background is described in the Magistrate Judge’s Report and Recommendation (Docket No. 83) and in 
the OP (Docket No. 105).  Basically, the defendant was with a group of individuals who ran away when police officers 
arrived in the area.  The defendant, however, stayed in place.  One of the officers (Sergeant López) approached the 
defendant, identifying himself as a police officer.  The defendant held open and showed the contents of the bag to the 
officer, who saw a clear plastic bag that had purple packages in it, which the officer knew was the type of packaging 
used for heroin.  The officer placed the defendant under arrest and frisked him, finding the gun.  The packages field 
tested positive for heroin and crack cocaine.    

3 District Judges have Court Reporters as part of their staff when presiding over the different proceedings held before 
them. Among other responsibilities listed in 28 U.S.C. § 753, reporters are responsible for promptly transcribing, when 
requested, the original record of all proceedings held before the judge and prepare and file a certified transcript of 
them.  The transcript is available, following applicable rules and regulations, to parties who have arranged payment. 
And it is also available at the request of a judge, at no charge to the court.  District Judges have access to the rough 
drafts of the transcripts before a formal request is made by any interested party, or the transcript is filed for the record 
in the court.

4 Defendant’s version is that the officer ordered him to give him the bag.  In the OP, the court did not make a credibility 
finding on this matter, assuming instead that the facts occurred as defendant described them.  Such description had no 
bearing on the issue of whether defendant had a legitimate expectation of privacy in the bag.      
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contends that the officer could not have approached him without meeting the standards for a Terry 

stop or probable cause, and that those standards are not satisfied here.  Id.5  The court rejected the 

argument, observing that law enforcement officers are entitled to approach people.  Id.  Following 

are the grounds in support of the court’s ruling.

II. DISCUSSION

A. Standing to Challenge Initial Interaction between Officer and Defendant

The Fourth Amendment protects the “right of the people to be secure in their persons … 

and effects, against unreasonable searches and seizures.”  U.S. Const. amend.  IV.  Defendant 

alleges that he was seized in violation of the Fourth Amendment (Docket No. 38, p. 3; Docket No. 

79, pp. 19-27; Docket No. 107, p. 3).  The assertion that a particular person has been unlawfully 

seized entitles that person to challenge the government’s action.  See, Kimball, 25 F.3d at 9 (noting 

that standing to challenge a search presents issues separate and distinct to challenge a stop in 

rejecting government’s argument that defendant lacked standing to challenge the constitutionality 

of the stop of codefendant’s vehicle, but concluding that defendant did not have standing to 

question the constitutionality of the inventory search of the vehicle).  Thus, even though, as ruled 

in the OP, defendant cannot challenge the seizure of the bag, he has standing to challenge the initial 

interaction between him and the officer that ultimately led to the seizure of the gun he has asked 

the court to suppress.  

5 The term “Terry stop” refers to a modality of seizure involving a temporary investigatory detention falling short of 
arrest.  See, Terry v. Ohio, 392 U.S. 1, 19 (1968)(explaining concept).  Such a detention does not offend the Fourth 
Amendment as long as it is justified at its inception and reasonable in scope, accounting for the “emerging tableau” 
of information known to the detaining officer.  United States v. Arthur, 764 F.3d 92, 97 (1st Cir. 2014).  To be justified 
at its inception, it must be accompanied by a reasonable, articulable suspicion of an individual’s involvement in some 
criminal activity.  Id.  The reasonable suspicion standard is a protean one; it defies strict boundaries, requiring more 
than a visceral hunch about the presence of illegal activity but less than probable cause.  Id. 
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B. Legality of Initial Interaction

Not all encounters between law enforcement officers and citizens are seizures for purposes 

of the Fourth Amendment.  See, United States v. Young, 105 F.3d 1, 5-6 (1st Cir. 1997) 

(acknowledging principle); United States v. Mask, 330 F.3d 330, 336 (5th Cir. 2003) (same).  As 

the Supreme Court discussed in Florida v. Royer, 460 U.S. 491 (1983), there are three basic 

categories or levels of police-citizen encounters: (1) an encounter which does not reach the level 

of a seizure within the meaning of the Fourth Amendment so that the prosecution need offer no 

justification for the encounter at all in order to satisfy the Fourth Amendment; (2) a Terry stop 

requiring reasonable suspicion; and (3) an arrest requiring probable cause.  Id. at 497-499 (plurality 

opinion).  See also, Young, 105 F.3d at 5-6 (describing three-tier interaction model); United States 

v. Willis, 759 F.2d 1486, 1495 (11th Cir. 1985)(analyzing identical three-level framework); United

States v. Puglisi, 723 F.2d 779, 783 (8th Cir. 1984)(similar).6  

A person is seized by the police when the officer, by means of physical force or show of 

authority, terminates or restrains his freedom of movement.  See, Brendlin v. California, 551 U.S. 

249, 254 (2007)(discussing topic).  To determine whether an officer has restricted an individual’s 

freedom of movement, courts ask “whether a reasonable person would feel free to decline the 

officer’s request or otherwise terminate the encounter.”  United States v. Camacho, 661 F.3d 718, 

725 (1st Cir. 2011)(quoting Brendlin, 551 U.S. at 255)(internal quotations omitted).  

An officer restrains the liberty of someone through a show of authority “only when in view 

of all circumstances, a reasonable person would have believed that he was not free to leave.” 

6 An initial encounter between an officer and a citizen may ripen into a seizure, triggering the Fourth Amendment and 
requiring officers to be able to articulate reasonable suspicion for a Terry stop or probable cause for an arrest.  See, 
United States v. Álvarez-Sánchez, 774 F.2d 1036, 1040 (11th Cir. 1985)(examining and applying proposition); Mask, 
330 F.3d at 336 (same).      
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United States v. Fields, 823 F.3d 20, 25 (1st Cir. 2016)(quoting United States v. Mendenhall, 446 

U.S. 544, 553-554 (1980)).  Characteristics of an encounter with law enforcement that might 

indicate there was a show of authority include the threatening presence of several officers, the 

display of a weapon by an officer, some physical touching of the person of the citizen, or the use 

of language or tone of voice indicating that compliance with the officer’s request might be 

compelled.  Id.      

This said, law enforcement officers do not violate the Fourth Amendment’s prohibition of 

unreasonable searches and seizures merely by approaching individuals on the street or in other 

public places and putting questions to them if they are willing to listen.  See, United States v. 

Drayton, 536 U.S. 194, 201 (2002)(articulating formulation).  Even when law enforcement officers 

have no basis for suspecting a particular individual, they may pose questions, ask for identification, 

and request consent to search luggage, provided they do not induce cooperation by coercive means.  

Id.7        

By this account, the defendant was not seized when the officer first approached him.  

Crediting the officer’s testimony, the officer said nothing other than he was a police officer.  An 

encounter between a citizen and police does not turn into a seizure simply because the officer 

identifies himself as an officer.  See, Royer, 460 U.S. at 497 (stating proposition); United States v. 

Hayden, 759 F.3d 842, 847 (8th Cir. 2014) (“[The officers] clearly identified themselves as police, 

and approached the men.  The officers did not block the ability of Hayden and Crockett to cross 

7 Treatise writers share this judicial view.  See, Thomas K. Clancy, The Fourth Amendment: Its History and 
Interpretation (3d Ed. 2017), Carolina Academic Press, Durham, N.C., p. 253 (noting that the mere approaching of a 
citizen by a law enforcement officer and posing questions to the person is not a seizure); 4 Wayne R. La Fave, Search 
and Seizure, A Treatise on the Fourth Amendment (5th Ed. 2012), § 94(a), pp. 574-577 (pointing out that if an officer 
merely walks up to a person standing or sitting in a public place and puts a question to him, this alone does not 
constitute a seizure).
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the street, did not touch the men, and did not display weapons.  Merely identifying oneself as 

“Police” does not effect a seizure of a citizen who stops to listen or talk, because self-authentication 

is not a command in the nature of ‘Police, halt’ or ‘Stop, in the name of the law!”); United States 

v. Maragh, 894 F.2d 415, 418 (D.C.Cir. 1990)(“… Maragh was aware of one plainclothes police

officer, who approached him in mid-afternoon, in a public place, displayed no weapons, and did 

not block his path).  

In like manner, the officer here never drew his gun or told the defendant not to move or to 

do anything.  There was no evidence that the officer touched the defendant or blocked him in any 

way.  The officer was the only one near the defendant at the time.  Moreover, the encounter took 

place on a public location, a street, in daylight.  See, Young, 105 F.3d at 5-6 (finding only a 

minimally intrusive interaction that did not trigger the protections of the Fourth Amendment when 

the police officers had pulled alongside the appellant, identified themselves as police officers, and 

asked “Got a minute?”, to which the appellant replied, “Sure”); United States v. Williams, 413 F.3d 

347, 349, 352 (3rd Cir. 2005)(“We conclude that there was no seizure because there was no use of 

physical force, nor was there any show of authority when the police [4 officers] approached the 

van [inside of which the defendant was seated] in their marked cruiser, exited the vehicle and 

approached the parked van on foot”).  And as that Court further recognized, “the police could 

approach the parked van without any reasonable suspicion, just as they could approach an 

individual standing on the street without any reasonable suspicion.  Merely approaching an 

individual, standing or in an automobile, does not constitute a seizure under the Fourth 

Amendment.”  Id. at 354.   

The “free to leave” test focuses on whether the conduct of police officers objectively 

communicates that law enforcement is exercising its official authority to restrain the individual’s 
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liberty of movement.  See, Fields, 823 F.3d at 25 (addressing issue).  In other words, the standard 

is objective.  It is concerned “not with the citizen’s subjective perception or the officer’s subjective 

intent.”  Mask, 330 F.3d at 336 (internal quotations omitted).  Considering the totality of factual 

circumstances, the court reaches the same conclusion that the Magistrate Judge reached: the 

defendant was not seized when the officer first approached him and identified himself as a police 

officer.8  By extension, the defendant had not been seized when he showed the officer the content 

of the open bag.   

C. Search Incident to a Lawful Arrest

When the officer observed the content of the bag, he recognized the type of packaging used 

for heroin.  At that point, he had probable cause to arrest the defendant, and did so.  Warrantless 

arrests do not violate the Fourth Amendment when conducted “in a public place upon probable 

cause.”  United States v. Santana, 427 U.S. 38, 42 (1976).  The subsequent frisk was a search 

incident to a valid arrest.  If an arrest is lawful, the arresting officers “are entitled to search the 

individual apprehended pursuant to that arrest.”  United States v. Uricoechea-Casallas, 946 F.2d 

162, 165 (1st Cir. 1991).  

The justification or reason for the authority to search incident to a lawful arrest “rests quite 

as much on the need to disarm the suspect in order to take him into custody as it does on the need 

to preserve evidence on his person for later use at trial.”  United States v. Robinson, 414 U.S. 218, 

234 (1973).  In this way, in case of a lawful custodial arrest, “a full search of the person is not only 

an exception to the warrant requirement of the Fourth Amendment, but is also a reasonable search 

under than Amendment.”  Id.  

8 The court is in agreement with the Magistrate Judge’s factual analysis and legal conclusions.  

66a 
Appendix E



United States v. Luis Miguel Sierra-Ayala
Criminal No. 17-063 (PAD)
Opinion and Order
Page 8

III. CONCLUSION

For the reasons stated, the defendant’s request to suppress the gun is DENIED.  There was 

nothing objectively coercive about the initial encounter between the defendant and the officer.  The 

officer did not draw his gun, block the defendant’s path, touch the defendant, or command him to 

do or refrain from doing anything.  The encounter occurred on a public location, in daylight. 

Nothing constitutionally prevented the officer from approaching the defendant in the first place.  

After the officer saw the content of the bag, he had probable cause to arrest and to search 

the defendant as an incident to a lawful arrest.  And because the defendant’s arrest did not violate 

the Fourth Amendment, the search of his person was constitutionally permissible. The evidence 

obtained from the search was therefore not, as the defendant contends, the fruit of an illegal arrest 

or search, and should not be suppressed.     

SO ORDERED.

In San Juan, Puerto Rico, this 14th day of September, 2019.

s/Pedro A. Delgado Hernández
PEDRO A. DELGADO HERNÁNDEZ
United States District Judge
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United States Court of Appeals
For the First Circuit

_____________________ 

No. 20-1145 
UNITED STATES, 

Appellee, 

v. 

LUIS MIGUEL SIERRA-AYALA, 

Defendant - Appellant. 
__________________ 

Before 

Barron, Chief Judge, 
Selya, Lynch, Lipez, Kayatta, 

Gelpí, and Montecalvo 
Circuit Judges. 

__________________ 

ORDER OF COURT 

Entered: October 17, 2022 

The petition for rehearing having been denied by the panel of judges who decided the case, 
and the petition for rehearing en banc having been submitted to the active judges of this court and 
a majority of the judges not having voted that the case be heard en banc, it is ordered that the 
petition for rehearing and the petition for rehearing en banc be denied. 

By the Court: 

Maria R. Hamilton, Clerk 

cc:   
Eric A. Vos, Jesus Abel Hernandez-Garcia, Franco L. Perez-Redondo, Luis Miguel Sierra-Ayala, 
Kevin Lerman, Jose Capo-Iriarte, Mariana E. Bauza Almonte, Francisco A. Besosa-Martinez, 
Daynelle Maria Alvarez-Lora, David Thomas Henek 
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